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Golder Assoclates Inc.
1951 Old Cuthbert Road, Sutte 301

8166
Foax (856) 616-1874

September 27, 2004 Project No. (43-6313
via Federal Express

Department of Natusal Resources and Environmenta! Control
Division of Water Resources
Wetlands and Subaqueous Lands Section

-
89 Kings Highway \' “ SER 2 8 7004
Dover, DE 19901 'L i ‘ ’
RE: ) :
W on Projects
Co

Ladies and Gentlemen:

Golder Associates Inc. (Golder) is submitting this permit application for Subaqueous Lands,
Wetlands, Marina and Water Quality Certification Projects for review and approval by the
Delaware Department of Natural Resources and Environmental Control, Division of Water
Resources, Wetlands and Subaqueous Lands Section. This permit application has been prepared
by Golder for a water-based survey investigation program consisting of cone penetromster tests
(CPTs) and geotechnical borings within the Delaware River. The Sits lies just offshore from the
Logan Electric Co-Generation Plant in Logan Township, Gloucester County, New Jersey.
However, the proposed borings and CPTs ara all located within Delaware State boundaries,

This application is being submitted pursuant to a telephone conversation between Ms. Laura Herr
of the Wetlands and Subaqueous Lands Section and Mr. Michae! Hart of Golder on September
16, 2004, Although Nationwide Permit No. 6 permits such survey activitics with the river, Ms,
Herr indicated that approval from the Wetlands and Subagueous Lands Section would also be
required prior to the start-of work, Ms. Herr indicated that there were no specific permit
appendices that pertain specifically to the survey activities proposed, and therefore instructed
Golder 1o use only the basic application form and answer all questions that were pertinent to the
survey activities that will actually bo performed. In addition to the application form, Golder was
instructed to provide a detailed description of the work being performed as well as a plan of the
gite and boring and CPT locations. As such, the following peragraphs provide greater detail
about the survey investigation program; Attachment 1 contains the completed basic permit
application form; and, a plan of boring and CPT locations is provided as Attachment 2.

The purpose of this survey investigation is to gather information for the design of a receiving
terminal to support the proposed liquefied natural gas (LNG) storage facility in Logan Township,

OFFICES ACROSS ASIA, AUSTRALASIA, EURCPE, NORTH AMERICA, SOUTH AMERICA
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New Jersey. Information from this investigation will be used for pier and bullkhead;'design,
deapening for vessel berthing, and other ancillary features typical of such terminals. The survey
investigation program will comsist of fourteen (14) CPTs and five (5) geotechnical borings
performed using barge-mounted investigation equipment within the Delaware River. As shown
on the plan (Attachment 2) the boring and CPT locations lie outside of the navigable channel and
anchorage limit and within the boundaries of the State of Delaware.

The investigation equipment will consist of geotechnical drill rig mounted to an approximately
30°%90° barge with a four-point anchoring system to keep position over the boring/CPT location.
A tug boat will be used to position the barge over the bormgfCI'T locations and will also serve as
a transport vessel for the drilling crew and obsorvation personnel. All personnel working on the
barge will depart from a docking facility on the New Jersey shore of the Delaware River each
day. The sampling barge will remain in the river until the completion of the project. Both the
sampling barge and tug boet conform to all necessary safety standards and the U.S, Coast Guard
has been contacted and made aware of proposed project.

Borings will be advanced using mud-rotary drilling methods and samples will be collected via
split-spoon sampler in general accordance with the American Society for Testing and Materials
(ASTM) Standard Method D1586, and by direct-push Shelby tube in general accordunce with
ASTM D1587. In-situ vane shear testing (ASTM 132573) will also be performed within some of
the borings. Where necessary to determine bedrock type, quality, and competency, diamond core
drilling with an NX-size core barrcl will be performed in accordance with ASTM D2113 to
“obtain samples of bedrock.  Upon completion of each boring, the drilling rods, sampling
equipment, and casing will be removed and the borehole tremic grouted to the mudline. Drill
cuttings and drilling mud will be deposited upon the river bottom.

Cone penetrometer testing will be performed using an electronic piezocone. The CPTs will he
- advanced-through the water column via casing set-irto the mudline and then by.direct-push in
accordance with ASTM D5778., The small diameter hole created during cone penctrometer
testing typically closes upon cone extraction so grouting is not envisioned.

In addition to Ms. Herr, Ms. Susan Love from the Defaware Coastal Programs and Mr, Kevin
Dougherty from the U.S. Army Corps of Engineers were also contacted regarding permitting,
Both agencies indicated that they did not require any additional permitting for the proposed
project. .

This Jetter has attempted to provide the nccessary information which is not included on the
permit application in order to assist with the processing of this application, The anticipated
commencement date for the survey investigation program is Monday, October 4, 2004, 1t is
estimated that the program will require 3 1o 4 weeks to complete. Therefore, time is of the

Golder Assoclates
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September 27, 2004
3. 043.6313

essence and we respectfully request that the Wetlands and Subagqueous Lands Section expedite
its review.

If there are any questions regarding this permit application please do not hesitate to contact either
of the undersigned.

Very truly yours,

Senior Project Enginee! Project Engineer
Attachments

cc: R. Stetkar, Golder Associates Inc.

OAPROJECTS\043-6313 \DELAWARE PERMITS\PERMIT LETTER FINAL.DOC
Sbi & ¢ 200§

Golder Assoclaies
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STATE OF DELAWARE
DEPARTMENT OF NATURAL REGOURCES &
ENVIRONMENTAL CONTROL

Wotlends and Subsguemss DIVISION OF WATER RESCURCES T,
Lands Section 8D KINGB HIGHWAY Facsimile 302/739-6304
DOVER, DELAWARE 15501
October 29, 2004
Lauren Segal
BP Crown Larnding, LL.C
501 West Lake Park Blvd

Houston, TX 77079
RE: Subaqueous Lands Permit Application No. SP-389/04 for BP Crown Landing, LLC
Dear Ms. Segal:

After reviewing the above-referenced permit application and considering public
comments received during the public notice process, we have determined that we cannot
make a decision on your application until a determination has been made regarding
whether construction of an LNG storage facility is an activity permissible in Delaware’s
coastal zone.

Accordingly, we are requesting that you withdraw your subaqueous lands permit
application to perform 19 geotechnical test borings until the conclusion of the coastal
zane status decision process. If the proposed LNG storage and transfer activities are
determined to be ones that are permissible in the coastal zone, the application for the test
borings can be re-submitted at that time.

If you should have any questions regarding this master, please feel fres to contact me at
302/739-4691.

Sincerely,

Lhé'n M. Herr

Program Manager

Wetlands and Subaqueous Lands Section

cc: Pete Swinick, Golder Associates, nc. . :

John A. Hughes, Secretary, DINREC
Kevin C. Dongelly, Director, Division of Water Resources

PVl trsmnmn't amad wmtrram Sokiaos A anr gucrord

DE13100
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Golder Astoolales Ing,

1951 OId Cuthbart Regg, Sulte 301
4
5681068

www.gpiger.com

November 4, 2004 Project 043-6313
Via Facsinalle and Federal Express

Department of Natural Resources and Environmental Cantrol
Division of Water Resources

‘Wetlands and Subaqueous Land Section

B9 Kings Highway

Dover, DE 19901

BE: Permit Application .
Subagueons Lands, Wetlands, Marina snd Water Quality Certification Profects
Delaware River Geotechpical Borings and Cone Penetrometer Tests

Ladies and

Golder Associates Inc. (Golder) the referencad permit application for Subagueous
the

er
respectfully withdraws the referenced application for a Subagueous Permit at this time.

CGiolder’s withdrawal of the referenced permit application is made without prejudice to any future

any member of Applivant Group may or may not assert in conmeotion with such. a prospective
filing.

If there are amy questions re this permit application withdrawal please do not hesitate to
contact me.

Very truly yours,
GOLDER ASSUCIATES INC,

Vot € =

Robett B, Stetkar, P.E.
Geotechtieal Practice Lender & Principal

REY/res
G\PROJECTS\043:631 3\ 103041tr.DOC

Co:  Lauren Segel, BP Americs

QEHCES ATROBS AFRICA ASIA, AUSTRALIA, EURDPE, NORIH AMERICA AND SOUTH AMERICA
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F. MICHAEL PARKOWSK]
L. BARRY GUERKE

Davin S. Swavze

CLAY T, JESTER

JEREMY W, HOMER
JounN C. ANDRADE
MARK F. DunxLI
WILLIAM A. DENMAN
MICHAEL W. ARRINGTON
CHRISTINE P, SCHILTZ
MICRAEL W. TEICHMAN
Basi, C. KoLLIaS

ANNE HARTNETT REIGLE

LAW OFFICES

ParkOwski, GUERKE & SWAYZE
PROFESSIONAL ASSOCIATION
B0O KING STREET, SUITE 203
WiLmmGTon, DE 19801-0369
302-654-3300
FAX: 302-654-3033

WRITER'S DIRECT D1AL:
(302) 594-333¢

GEORGE F. GARDNER, i1
OF COUNSEL

DOVER OFFICE

116 W, WATER STREET
PO Box 598

DovER, DE 199030598
302-678-3262

FAX: 302-678-941%

December 7, 2004

Honorable John A. Hughes

Secretary Department of Natural Resources
and Environmental Control

89 Kings Highway

Dover, DE 1990]

Re:  Request for Coastal Zone Status Decision

Dear Secretary Hughes:

Attached to this letter is the Request for Coastal Zone Status Decision (the “Request™)
filed by BP through its wholly owned indirect subsidiary, Crown Landing LLC (the
“Applicant”). The Request concems the proposed construction of a docking facility
predominantly within the coastal waters of Delaware, which will exclusively serve a facility for
the manufacture of LNG to be located in Logan Township, New Jersey, upland from the docking
facility (collectively, the “Project”). Attached you will also find a legal memorandum prepared
by this Firm addressing the relative applicability of various provisions of the Coastal Zone Act
(“CZA”) 1o the Project.

The essence of the Request, and the legal memorandum which accompanies it, is that the
construction of the proposed docking facility is a permissive use under the CZA pursuant to the
provisions of § 7002(f) of Title 7 because it exclusively supports a facility which meets the
dchinition of “manufacturing” pursuant to §7002(d). Morcover, and as more fully detailed in
both the Request and the legal memorandum, this result obtains even though the upland facility
which is supported by the docking facility is situated in New Jersey, because the upland facility
is engaging in an activily--manufacturing--which would be permissible under the Act if it were
conducted on Delaware soil.

3793
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Honorable John A. Hughes
December 7, 2004
Page 2

Because the docking facility which is the subject of this Request is in Delaware waters,
and the manufacturing facility which it supports is in New Jersey, it is important to align the
nomenclature used by the Department in its Status Decision Request form, with the descriptive
language used by the Applicant in describing the various components of this Project. In this
regard, the Applicant has interpreted the use of the word “Praject™ on the Department’s form as
incorporating both components of the facility: ie., the Manufacturing Facility and the Delaware
River Docking Facility. In most instances, however, the Applicant will reference the specific
component of the Project for which it seeks this status determination and, ultimately, a permit; to
wit, the “Delaware River Docking Facility.” Finally, where there are references required in the
Request Form to the activities or processes occurring within the State of New Jersey, the
Applicant has referenced either the “Upland Facility” or the “Manufacturing Facility.” Again,
however, it is only the Delaware River Docking Facility which invokes the provisions of the
CZA status decision and permitting requirements..

This Request is exclusively addressed to the provisions of the CZA, related Delaware
laws, and pertinent regulations. The Applicant reserves all of its rights and claims to challenge
as a matter of federal law the enforceability of the CZA with respect to the Project in the
appropriate forum and at the appropriate time should that be necessary. However, 1t is the
Applicent’s respectful request that you determine that the Delaware River Docking Facility is
exempted from the general CZA prohibition on the construction of new bulk product transfer
facilities because it exclusively supports a facility which will engage in a permissible
manufacturing use

Please advise should you require any additional information or clarification in order to
process this Request.

Very truly yours,

"\ IR,

David §. Swayze
DSS:bmh

enclosure
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November 30, 2004

The Honorable John Hughes, Secretary

Department of Natural Resources and Environmental Control
89 Kings Highway

Dover, DE 19901

302-739-5072

Re: Crown Landing LNG Project Coastal Zone Status Dedcision

Dear Secretary Hughes:

This letter introduces the Crown Landing LLC application for a Delaware Coastal Zone Status Dedision for the Crown
Landing LNG Project. The Crown Landing LNG Project is a proposed new waterfront facility that will receive and
process liquefied natural gas (LNG) into a useable product. The facility will be constructed, owned, and operated
by Crown Landing LLC, a wholly-owned subsidiary of BP America Production Company. The Manufacturing Facility
will be located in Logan Township, Gloucester County, New Jersey, with the majority of a supporting Docking
Facility extending into Delaware waters. The site is located at approximately River Mile 78 of the Delaware River,
adjacent to the Marcus Hook Anchorage. The upland site is currently being leased from its owner, Sun Oll, Inc,,
and BP has the option to purchase the land.

Crown Landing LLC filed a formal application with FERC on September 16, 2004. Crown Landing LLC currently
plans to begin construction in 2005 (assuming all required permits and approvals have been obtained) and begin
Project operation in 2008. Crown Landing LLC is filing this application at this time in the interest of maintaining this
timeline,

This proposed Project will help achieve several of the Strategies set forth in the Delaware Energy Task Force’s Final
Report to the Governor titled Bright Ideas for Delaware’s Energy Fulure, which addresses issues of energy
reliabitity, demand, cost and environmental impact.

Crown Landing LLC is committed to designing, constructing, and operating a safe and secure facility. The Crown
Landing LNG Project is designed in accordance with the requirements of the U.S. Coast Guard's Waterfront

LNG (33 CFR 127), U.5. Department of Transportation’s (DOT) Federal Safety Standards for |
Natural Gas Facifities (45 CFR 193), the Natlonal Fire Protection Association’s (NFPA) for the

and Handling of Liquefied Natural Gas (NFPA 59A), and the Maritime Transportation Safety Act (MTSA).

We respectfully request that the Department of Natural Resources and Environmental Control issue a favorable

Status Decision for the Crown Landing LNG Project for the reasons set forth in this Request and the accompanying
memorandum of law prepared by Parkowski, Guerke & Swayze, P.A.

Vice President

Attachments

DE20758
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Dennis Brown
David Swayze
Gregory Roden
James Busch
Laurie Beppler
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DEPARTMENT OF NATURAL RESOURCES AND
ENVIRONMENTAL CONTROL

REQUEST FOR A COASTAL ZONE STATUS DECISION

Amended August 2004
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DEPARTMENT OF NATURAL RESOURCES & ENVIRONMENTAL CONTROL
REQUEST FOR A COASTAL ZONE STATUS DECISION

Date Received Project Number
{for Secretary’s use) (for Secretary’s use)

IDENTIFICATION OF THE APPLICANT

Name:
Address: 501 West Lake Park Blvd
Houston. TX 77079
Telephone No.: Fax No.:

Site of Proposed Project (if different than above):
Route 130 Logan Township. New Jersev

v River Mile 78)
Contact Person: David Blaha Title: Environmental Consultant
Telephone Number: (410) 266-0006 Fax Number: (410) 266-8912
Contact Person: David Swayze Title: Legal Counsel
Telephone Number: (302) 654-3300 Fax Number: (302) 654-3033

If applicant is not the project owner, but is authorized to act for the owner, state that

below and give the owner’s name and address. Provide written authorization from client
for being the authorized agent for this application.

Sunoco. Inc.

1. Is the applicant claiming confidentiality in any section
of their application? Yes/No No

If yes, applicant must do so in accordance with 29 Del, Code Chapter 100. The
Secretary will not automatically honor such requests not in aceordance with Chapter

79. Applicant should provide appropriate documentation with this application to
assure confidentiality.

DE20761
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PROJECT IDENTIFICATION AND DESCRIPTION

1.a. Is the proposed project entirely or partly a new or improved
or extended pier or other ship docking facility?
See Tab 1

1.b. If yes, will it be used at least in part for bulk cargo transfers
by the applicant? If no, please explain what it will handle.

See Tab 1
2.a. Is this project entirely for pollution contral purposes?

2.b. Is this project a new research and development facility?

2.c. Is this project a new or expanding (flow rate) public sewage/
water plant?

3.a. Will the proposed project meet the following definition of
“Manufacturing” as found in the Coastal Zone Act;
“Manufacturing means the mechanical or chemical trans-formation
of organic or inorganic substances into new products,
characteristically using power driven machines and materials
handling equipment, and including establishments engaged in
assembling component parts of manufactured products, provided
the new product is not a structure or other fixed improvement.”
See Tab 1

3.b. If no to questions 3.a., explain what kind of activity will be
carried out at this project site.

4. Will the project have the following equipment or facilities?
Smoke stacks

Tanks

Distillation or reaction columns

Chemical processing equipment

Scrubbing towers

Pickling equipment

Waste treatment lagoons

Smelters

Incinerators

See Tab 2

5. Will the project use 20 acres or more? If not, how many acres
will ituse? 19 acres in Delaware for the pier and ship berth

3799

YES NO
X
X
- X
i X
s —— X
—
X
D SR
X
- X
- X
— X_
—_— X
—_ X
— X
. X

DE20762



{——1 —-’ 'ﬁ ‘——‘

| 1

6.a. Does this facility appear in Appendix B of the Coastal
Zone Act Regulations (the list of the nonconforming uses)?
If not, proceed to question 7a.

6.b. If so, will the proposed activity described in this application
occur entirely within the lines delineating the area of
nonconformity for this site as seen in the Appendices of the
Regulations?

6.c. If the proposed activity, or use, will straddle this line, describe
what equipment, facilities, or machinery will be within the
delineated area of nonconformity AND what will be out of this
area of nonconformity.

7.a. Is the proposed use part of a manufacturing use that was in
operation prior t¢ and on June 28, 19717

7.b. Has this facility ever been granted a Coastal Zone Act Permit?
If so, when?

7.c. Name of prior applicant/permitec if different from present
applicant/permittee: e
8. Does the new or expanded use involve any change in existing:
processes?

facilities?

buildings?

emissions dischacge

If yes, please explain on a separate page.

Because this is a new facility, it will not involve any change in existing

processes, facilities, buildings, or emissions discharges.

9.a, Will this project directly or indirectly increase plant production
over present capacity?

9.b. If yes, explain in what way and by how much,

9.c. Will this project directly or indirectly produce any new products

at this facility over the current product line?
If so, list them here or on an attachment.

YES NO

N

N/A

NA

The proposed Project will be a new facility, and, therefore, does not have any

current capacity or product line.

3800

DE20763



10. List materials and/or ingredients to be utilized by this proposed project and how

they will get to the site.
See Tab 3

11. Attach a concise but complete description of the proposed project, or use and how
it relates 10 any existing manufacturing operations and facilities (if this is not for
an entirely new manufacturing plant). Explain what effects there will be on land
use acreage, manufacturing production capacity, modification of current product
line(s), and any safety risks to the public and company employees.

See Tab 4

12. 1s this project, or use, a complete, single project, or is it part of a long-term, large-
scale project that has other components to it that may need approval under the
Coastal Zone Act al a Jater date? If it is part of a larger project, describe the cntirc

. project on a separate attachment and mention ALL major machinery, facilities,

land, products, and processes involved.

This Project would be constructed as a single, complete project. At present,

no other components are planned that would require approval under the
Delaware Coastal Zone Act at a later date.

13. Provide a detailed and accurate summary of the proposed project’s effects on
local surface and ground water quality, surface and groundwater withdrawals, air
quality, habitat loss, solid and hazardous waste, noise, odors, and any other
pertinent information about the proposed project’s effects on the local
environment. Provide a statement on how this proposed project will affect the
local aesthetic quality.

See Tab 5

14, Provide a detailed statement describing the proposed project’s potential to pollute
should equipment malfunction or human error occur, including a description of
backup controls and safety provisions.

See Tab 6

15. Provide a map of appropriate scale to clearly show important natural features and
project buildings and processing equipment of the proposed project such as roads,
wetlands, railway sidings, drainage ways, tanks, sewer systems, water mains,
wells, etc.

See Tab 7

3801
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16. What is the current SIC code for the proposed use?
The SIC code for the proposed use in Delaware is:
4491 — Marine Cargo Handling : Dock and Pier Operations

There is no SIC code specifically for the Liquefied Natural Gas
Manufacturing Facility in New Jersey.

17. What is the current zoning and planned land use of the proposed project site?
See Tab 8

18.a. Will the proposed project require a zoning change? (YES/NQ) NO
See Tab 9

18.b. If s0, to what classification and what zoning authority is responsible for reviewing
and approving any change?
N/A

19. Will this project require new supporting facilities and what impacts will they have
on the environment, economics of the area, aesthetic quality, zoning, and
neighboring land uses?

See Tab 10

20. Have you enclosed your application fee check of $3,000 made out to the State of
Delaware?
Yes

21. If applicable, have you complied with 7 Del. Code, Chapter 797 The Secretary
will not make a cecision on this application until the applicant has submitted all
necessary information to comply with Chapter 79.

Crown Landing LLC has submitted the background statement in
accerdance with 7 Del. Code, Chapter 79.

3802
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22. Should this projeci proceed, what, if any, negative impact will be expected.
Provide a detailed paragraph on each of the following:

a, the eavironment.

b. the economy (corporate, state, county).

c. aesthetic effects.

d. number and type of supporting facilities required and the impacts, if any, on
these six factors.

€. county and municipal comprehensive plans.

f. effect upon neighboring land uses,

See Tab 11

Under the penalty of perjury pursuant to 11 Del. C. §1221-1235, 1 hereby certify that the
information contained herein is true and complete to the best of my knowledge.

T also hereby acknowledge that all the information in this application will be public

" information subject to the Delaware Freedom of Information Act, except for clearly

identified proprictary information agreed lo by the Secretary of the Department of
Natural Resources & Environmental Congrol.

Title: Vice President

Date: November 30, 2004
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114 PROJECT FACILITIES
11.4.1 Docking Facility (predominantly in Delaware)

The Docking Facility will consist of an approximately 2,000-foot-long pier and a single
berth designed to accommodate LNG carriers from 138,000 to 200,000 m? in capacity
(Figure 4), The berth will include four breasting dolphins equipped with fenders and
quick release hooks and five mooring dolphins equipped with quick release hooks to
safely moor the LNG carrier. The berth will include walkways between the dolphins and
the platform for personnel access and gangways between the carrier and the dolphins for
the transfer of crew. Crown Landing will install an electronic berthing aid system to
assist berthing operations,

The trestle will provide the structural support for the cryogenic piping, containment
trough, and utility lincs from the shore to the berth and accommodate travel lanes for
light vehicles, The LNG will be transferred from the ship to the Manufacturing Facility
LNG storage tanks using the ship’s pumps. This bulk product will be transferred from
the ship through three 16-inch liquid unloading arms and will be transported from the pier
through a 44-inch diameter liquid unloading line to the storage tanks. Boil-off gas
(BOG) blowers will return part of the vapor generated during the unloading process from
the LNG storage tanks to the ship through one 16-inch diameter vapor return arm. The
remainder of the vapor is compressed, condensed back into LNG, and placed in the LNG
tanks. During the holding mode of terminal operation (when no ship is unloading), a 12-
inch line circulates LNG from the storage tanks to the main header at the end of the pier.
The LNG returns through the liquid unloading line to keep the line cold.

11.4.2 Manufacturing Facilities (Entirely in New Jersey)
The Manufacturing Facility includes the following components.

LNG Storage Tanks

The LNG will be stored in three 158,000 m® gross full-containment storage tanks,
comprised of a nine percent nickel steel inner tank, pre-stressed concrete outer tank, and a
concrete roof. The concrete outer tank will serve as the secondary LNG impoundment to
contain LNG in the extremely unlikely occurrence that a leak develops in the inner tank
shell. All piping connections and tank nozzles will occur through the roof.
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Vapor Handling

Duting ship unloading, vapor in the storage tanks is displaced by unloading LNG from
the ship. Vapor is generated as boil-off in the storage tanks due to heat input from the
atmosphere. Blowers and compressors are used 10 move excess vapor from the storage
tanks either to the ship or to a recondenser vessel. Vapor sent to the recondenser is
condensed back into LNG by blending it with cold LNG from the low-pressure pumps.
As required, gaseous nitrogen will be introduced into the BOG condenser in order to
lower the heating value of the finished product.

Low-Pressure LNG In-Tank Pumps

The low-pressure in-tank pumps (three pumps per tank) are vertical centrifugal pumps
mounted within the tank and immersed in the LNG fluid inside a pump column. Pump
discharge will normally operate at a 160 psi differential into the low pressure header to
the BOG condenser. The three pumps provided in each LNG storage tank are capable of
sending out LNG capable of supporting the base load capacity of the Manufacturing
Facility from one tank.

High-Pressure LNG Pumps

The outlet liquid stream from the BOG condenser flows to the high-pressure LNG
pumps. These multi-stage units are each designed to pump the LNG to approximately
1,300 psig before vaporization. When the finished product is ready for distribution, the
actual send out pressure will be determined by pipeline delivery requirements. The high-

pressure pumps are vertical canned muiltistage cryogenic pumps. Seven pumps will be
installed.

LNG Vaporization

The LNG is processed using a closed loop shell and tube heat exchanger vaponzation
system. Seven vertical shell and tube exchangers will be used to meet the base load
capacity of the Manufacturing Facility. Water-ethylene glycol (WEG) will be used as the
primary vaporization heating medium, Gas-fired heaters will heat the WEG mix. Ten
pas-fired water glycol heaters provide heating. The heaters will be installed with ultra-
low NOx burners to minimize air emissions. The heaters will be vented through one

stack, approximately 150-foot-high. Four pumps will be available to pump the WEG
from the heaters to the LNG vaporizers.

Nitrogen
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A nitrogen injection system will be provided to reduce the heating value of the vaporized
pas. This system is required in the event of deliveries of LNG which when vaporized
will have heating values that exceed the limits of downstream facilities. The system will
consist of a cryogenic air separation plant incorporating air filtration and dehydration, air
and nitrogen compressors, heat exchangers, a turbo-expander, distillation towers, and a
750,000 gallon liquid nitrogen storage tank. The gaseous nitrogen will be injected into
the LNG stream at the BOG condenser. Direct BTU analyzers will be used to monitor
and contro} the heating value of the vaporized LNG.

Mercaptan

Once the LNG is vaporized, the high pressure gas will be odorized using mercaptan. The
mercaptan will be injected into the gas using measuring injection pumps at a rate
stipulated by the pipeline compenics. The mercaptan will be stored on site in the vicinity
of the metering facilitics,

The finished product will be sent out to the pipeline grid at a maximum pressure of 1,200
psig and a minimum temperature of 40°F. The tie-ins with the three pipelines will occur
on the Crown Landing Site. The Project will have a maximum delivery capacity of 0.6
BCFD to Transco, 0.5 BCFD to Columbia, and 0.9 BCFD to Texas Eastern, providing
operational flexibility for the planned Manufacturing Facility send-out capacity of 1.2
BCFD.

Bulldings

Six enclosed buildings will be constructed for the Crown Landing Manufacturing
Facility:

* Administration Building — approximately 3,200 square foot one-story insulated metal
bujlding for the administrative headquarters of the Manufacturing Facility;

¢ Maintenance/Warchouse Building — approximately 7,500 square foot, one-story
insulated metal building providing storage, maintenance, and repair areas;

¢ Motor Control Center (MCC) Building — approximately 8,500 square foot, one-story
insulated metal building housing the main control room and motor controls;

¢ Guardhouse ~ approximately 150 square foot one-story insulated metal building to
provide a security checkpoint for all incoming traffic to the Manufacturing Facility,

* Pier Control Building — approximately 960 square foot, one-story insulated metal
building loczated on the trestle and housing pier operations controls; And

e Utility Building — approximately 2,400 square foot, one-story building that contains
various Manufacturing Facility utilities.
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The facility will also include several metal shelters (up to 15,000 square feet) that contain
the air compressors, BOG compressors, water-ethylene glycol heaters, and associated
equipment.

Utilities

The Project requires various utilities for operation: service and potable water, gas for
fueling the heaters, diese] fuel for the emergency generator, electricity, instrument and
plant compressed air, heating and air conditioning, on-site septic system, and storm water
management. The provision of these utilities is summarized in Table 1.

Fire Protection System

The fire protection system is designed in compliance with NFPA 59A requirements and
will provide for extinguishing Class A fires; provide water to cool structures and
equipment exposed to thermal radiation; and aid in dispersing flammable vapors. The
main components of the system will include:

] 300,000-gallon firewater storage tank;

] One electric and one diese! powered firewater pumps;
. One electric motor-driven jockey pump;
. A firewater piping distribution system to provide water to the facility’s hydrants

and monitors; and

. Fire hydrants with monitors and hose reels strategically located throughout the
facility.
Fire extinguishers, which are remotely operated, will be provided throughout the

terminal. Dry chemical extinguishers will be placed at strategic locations throughout the
terminal.

21

3808

DE20791



Table 1

Service water
Drinking water
Fuel gas
Diesel fuel
Electricity
Compressed air
Nitrogen
Heating and air
conditioning

Summary of Project Utility Requirements

Provided by on-site wells
Delivered as water
Self-generated with pipeline gas as a back-up
Delivered by truck
dent feed from the existing Conectiv 69 kV transmission line
Self generated with an air system
Outbound trom on-site air
Electrical HVAC systems provided in enclosed buildings (A dministrative Build
Maintenance/Warehouse Building, MCC Building, Guardhouse, Pier Control

Building, and Utility

Wastewater On-site septic system designed in accordance with New Jersey Administrative
79A

Stormwater On-site stormwater management facilities designed in accordance

management Department of Environmental Protection Stormwater Management Guidelines

Utility nitrogen d from air separation plant

LING Project Controls

The Project control system will consist of a Distributed Control System (DCS) with an
independent safety control system. A central control room will be constructed for

complete plant control and monitoring. There will also be an operator control station
located on the picr.

11.43 LNG Carriers

Natural gas production is Jocated primarily in remote areas, which are distant from
consumption centers. In order to efficiently bring the natural gas to market, it is
necessary 10 manufacture a liquid from the natural gas, which reduces the volume of the
natural gas by approximately 600 times, load the LNG onto speciaily designed ships, and
transport the cargo by sea.

The ships that will ransport the LNG from the liquefaction port to Crown Landing will
load the cargo of LNG into specially designed and constructed tanks. The cargo is kept
at atmospheric pressure by a combination of insulation, to minimize heat transfer to the
cargo, and boil-off gas generation. This boil-off gas is removed from the cargo and
preferentially burned in the ship’s engine room to supplement fuel oil.

AIILNG ships calling at Crown Landing will be govemned by a USCG - approved

Operating Plan for LNG on the Delaware River. The Operating Plan is developed by
taking into account public input and a formal risk assessment.

The ships that will deliver LNG to Crown Landing will be principelly operated and
owned by BP. BP operates its ships under the British flag. Ships will range from
138,000 m’, the size of existing BP LNG ships, to 200,000 m?, which have yet ta be
constructed. The dimensions of these ships are listed in Table 2 below.

22

DE20792
3809



Table 2. LNG Ship Dimensiens

Dimension Existing Ships Actual Future Ships Approximate
Dimensions Dimensions

Capacity in cubic meters 138,000 200,000

Length in feet 914 1056

Beam in feet 138 167

Loaded Draught in feet 38 38

Ballast Draught in feet 32 32

Depth of Hull n feet 85 88

Loaded Displacement in long 103,000 147,000

tons

LNG ships are designed and constructed to meet standards for maximizing safety and
minimizing risk. These standards exist on a variety of scales from international to
domestic and include the following

International standards are’ developed by the Intermational Maritime Organization
{IMO) and include Safety of Life at Sea (SOLAS), The International Code for the
Construction and Equipment of Ships carrying Liquefied Gases in Bulk (IGC
Code). These International standards are adopted by individual flag States into
their National legislation and ships are constructed and operated to these
standards. The construction and operation is monitored for compliance by the
relevant flag State. An example of this being the USCG have adopted all IMO
resolutions into the legislation of the US in the relevant CFRs. Additionally
classification societies, such as the American Bureau of Shipping, ensure that the

NG ships are constructed and operated to their specific rules for construction
and maintenance.

Domestic standards established by the USCG (46 CFR Part 154) and the
American Bureau of Shipping, which stipulate detailed construction
specifications, such as steel quality as well as the IMO standards,

11.4.4 Downstream Facilities

One of the primary advantages of the proposed site is the proximity to natural gas
transmission pipelines. The existing Columbia and Transco pipelines are located on the
Crown Landing Site. The tie-ins from the metering facility to the pipelines will be short
and will not require any new off-site rights-of-way. Texas Eastem has filed a separate
application with FERC to extend its pipeline system approximately 12 miles to the
Crown Landing Site. Upon approval of its application, Crown Landing will also connect
to this lateral on-site. Metering and odorant injection facilities for all three pipelines will
be provided on the Crown Landing Site.
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STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES

AND ENVIRONMENTAL CONTROL

OFFICE OF THE BB KINGS HIGHWAY PHOoNE: (302) 738-4403
SECRETVARY poveR, DELAWARE 19201 Fax: (302) 730-0242

February 3, 2005

Ms. Lauren Segal

Vice President
Crown Landing LLC CERTIFIED MAIL
501 West Lake Park Blvd. Return Receipt Requested

Houston, TX 77079
Re: Coastal Zone Act Status Decision
Dear Ms. Segal:

Based on the public comments, the assessment and recommendations of DNREC staff, and
discussions with our legal representatives, I have reached a decision on your application for a ¢oastal zone
status request.

I find that your proposed facility represents a ted offshore bulk product transfer facility

and does not meet the exemption under the bulk product transfer facility definition in that the facility
cannot be considered a “manufacturing wse” under the Act. Furthermore, ] conclude that this facility, as

ah £
rati
This decision does not come without some appreciation of the need for al natural gas

There is a fourteen-day appeal period following the p on of the enclosed Iegal notice
announcement of this decision. Tf you wish to appcal this decision to the State Coastal Zone Industrial
Control Board, please call Dennis Brown at 302-739-3091 for an appeal form. There is a one-hundred
dollar appeal fee. Ifno appeal is received within the perlod, this decision becomes final,

John A.
Secrotary

pc Dennis Brown
David S. Swayze
Michael W, Teichman

Enclosure

Nl o can®se PP t P ot Sntomcsds mn e
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BEFORE THE COASTAL ZONE INDUSTRIAL CONTROL BOARD OF
THE STATE OF DELAWARE
IN THE MATTER OF COASTAL ZONE
STATUS DECISION ON THE APPLICATION ) APPEAL NO. CZ 2005-01
OF Crown Landing LLC )
DECISION AND ORDER

Pursuant to notice, a public hearing was held on March 30, 2005, in the
Conference Center of Delaware Technical & Community College, Stanton Campus,
Newark, Delaware; concerning the appeal filed on February 15, 2005, by Crown Landing
LLC and the appeal filed on February 18, 2005, by pro se appellants John M. Keamey,
Maryann McGonegal, Alan Muller and John D. Flaherty of a status decision of the
Secretary of the Department of Natural Resources and Environmental Control issued
February 3, 2005. Members of the Coastal Zone Industrial Conirol Board (“the Board”)
present were: Christine M. Waisanen, Chair, John Allen, Paul Bell, Albert Holmes,
Pallather Subramanian and Victor Singer. Absent was Robert D. Welsh. John S. Burton
and Judy McKinney-Cherry were disqualified from consideration of the matter. Phebe S.
Young, Deputy Attomey General, represented the Board.

Crown Landing LLC was represented by David S. Swayze, Esq., and Michael W.
Teichman, Esq., of Parkowski, Guerke & Swayze.

Collins J, Seijcz, Jr., Esq. and Matthew Boyer, Esq., of Connolly Bove Lodge and
Hutz LLP and Kevin Maloney, Deputy Attorney General, represented the Department of

Natural Resources and Environmental Control (“DNREC”) and DNREC Secretary John

Hughes (*the Secretary™).
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Coastal Zone Indusirial Control Board
Appeal CZ 2005-01
PRELIMINARY MATTERS

On March 8, 2005 and March 9, 2005 respectively, Crown Landing LLC and
DNREC filed motions to dismiss the appeals of John M. Kearney, Maryann McGonegal,
Alan Muller and John D. Flaherty. The controlling statute, 7 Del. C. § 7007(b) provides
that, “Any person aggrieved by a final decision of the Secretary of the Department of
Natural Resources and Environmental Control under subsection (a) of § 7005 of this title
may appeal same under this section” The disputed appeals favor the Secretary’s status
decision but include assertions that the pro se appellants are nevertheless “aggrieved” by
the Secretary’s failure to impose fines pursuant to 7 Del. C.§ 7011 for activities the pro se
appellants allege the applicant has undertaken without a required permit. Additionally,
the disputed appeals include the assertion that, “The DNREC under John Hughes has
consistently failed to defend CZA decisions at the judicial level, and have (sic)
demonstrated an alarming incompetence and lack of understanding of CZA issues,
including failing to appeal a clearly erroneous decision rendered by the CZICB in regard
to the Delaware Terminal Company, issued February 12, 2004; and the recent illegally
negotiated settlement with the Premcor Refinery, issued January 25, 2005.”

The Board determined that the pro se appellants were not “aggrieved” by the
Secretary’s decigion within the meaning of the statute. By a vote of 5-0 with the Chair
abstaining, the Board granted the motions to dismiss.

N On March lf;, -‘.2-005,- ﬁ.l-e D;alei;,vare Chépter of Si-erra Club, Dg];ware Chapter of-'
the Audubon Society and Delaware Nature Society filed a joint Motion to Intervene

together with a Motion for the Admission Pro Hac Vice of Kenneth T. Kristl, Esq., to
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Coastal Zone Industrial Control Board

Appeal CZ 2005-01

re;prsscnt them in this matter. On March 17, 2005, John M. Kearney, Maryann
McGonegal, Alan Muller and John D, Flaherty filed a Motion to Intervene.

The Doard granted the Motion to Admit Mr. Krystl pro hac vice.

All proposed interveners conceded that permission to intervene is discretionary
with the Board. Mr. Krystl argued, on behalf of his clients, that their intervention is
necessary in order to preserve their right meaningfully to appeal a decision of the Board
to the Superior Court because any Superior Court appeal is on the record. The Board
determined that an adequate record would be created by the existing parties together with
any statements and positions the proposed interveners might choose to make as members
of the public. By a vote of 5-0, with the Chair abstaining, both motions to intervene were
denied.

SUMMARY OF THE EVIDENCE AND FINDINGS OF FACT

Before the hearing, the Board had reviewed the record of proceedings below
including Crown Landing LLC’s Request for a Coastal Zone Statns Decision with
supporting factual! and legal arguments, voluminons public comments, the Assessment
and Recommendations of DNREC staff and the Decision dated February 3, 2005, from
which the appeal is taken. The application seeks a status decision for a proposed new
waterfront gasification facility for receiving and processing of liquefied natural gas
(LNG). The proposed construction comprises a docking facility with an approximately
2,000-f00t-16né trestle éier pro(riding a single beﬁh -dééigncd tc; acmcdﬁml.ode.lte.ships
carrying LNQ and a gasification plant located on land. The majority of the pier would be
located within the State of Delaware, inside the coastal zone, and the remainder of the

construction would be in the State of New Jersey. The application for a status decision
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Coastal Zone Industrial Control Board
Appeal CZ 2005-01
and the status decision itself relate only to that portion of the proposed construction
lacated in Delaware. The Secretary’s decision that the proposed facility is prohibited by
the Coastal Zone Acl includes his rationale:
I find that your proposed facilily represents a prohibited offshore bulk
product transfer facility and dees not meet the exernption under the bulk
product transfer facility definition in that the facility cannot be considered
a “manufacturing use” under the Act. Furthermore, 1 conclude that this
facility, as proposed, exhibits characteristics sufficient to deem it a heavy
industry, also prohibited under the Act. Finally, the on-shore tanks
essential to the operation of the facility are prohibited structures.
The following witnesses were called by Crown Landing:
1, Lauren Segal, the Project Director for the Crown Landing project. Ms.
Segal described the overall process of producing usable natural gas. The gas, which
could come from wells virfually anywhere in the world, is chilled to liquid phase prior to
being loaded onto ships which transport it to facilities such as the one proposed in this
matter. Many contaminants of the gas are eliminated by the chilling process. At the
proposed docking facility, the chilled liquid would be off-loaded and transferred through
cryogenic pipes to tanks located on shore, Within the tanks, the liquid would be
circulated. Also on shore, it would be diluted by the addition of small amounts of
nitropen if necessary to adjust the BTU content. The liquid then would be heated to

gasecous phase and then pressurized before being wansferred to transport pipelines. A

small amount of odorizing substance, Mercaptan, necessary for safety, would be added

before the gas is transported through the outgoing pipelines. Ms, Segal congiders the
process occurring after the LNG is removed from the ship to be manufacturing because it

changes an unmarketable product into a marketable product.
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Coastal Zone Industrial Contrel Board
Appeal CZ 2005-01

Ms. Segal also presented testimony conceming the need for new LNG facilities,
specifically in the Mid-Atlantic region, the suitability of the chosen site for an LNG
facility and the steps taken by BP (Crown Landing LLC’s parent company) to ensurc
safety of the LNG ships while in the Delaware River and the safety of the facility as a
whole.

In response to a question from the Board, Ms. Segal testified that it is her
judgment that if the facility for unloading LNG were substantially distant from the
proposed site, that site would not be useful as the gasification facility.

2. Laurie J. Beppler, Engineering Manager for the Crown Landing project.
Ms. Beppler described, in greater detail, the construction and operation of the proposed
facility. Ms. Beppler testified that LNG could not be iransported safely overland to the
site from an off-loading dock located some distance away. Rather, the dock and the land-
based components of the facility must be considered an integrated facility. As had Ms
Segal, Ms. Beppler testified that, in her judgment, the proposed site would not be useful
as the gasification facility if it were substantially distant from the facility for unloading
ING.

3. Dr. Georges Melhem, Chair and Chief Engineer of ioMosaic Corporation,
a company specializing in safety consulting services. Dr. Melhem testified that the
product going into the distribution pipelines from the proposed facility would be a new
product, not the same product that was on the shlp, and theréfdre tﬁe 6nshore component
meets the definition of a manufacturing facility.

Dr. Melhem also testified as to the similarities and differences between the

proposed facility and one located on adjacent land. The adjacent facility, the Logan
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(formerly “Keystone™) cogeneration plant, received a permit under the Act for a docking
facility for the off-loading of coal that is subscquently burned to produce electricity. Dr.
Melhem testificd that the Logan facility has morc characteristics of heavy industry than
would the proposed Crown Landing facility and, therefore, he concludes that the
proposed facility is not heavy industry.

4, Dr. William Fagerstrom, a professor in the Mechanical Engineering
Department at the University of Delaware. Dr. Fagerstrom teaches a course in
manufacturing and testified that, according to the definitions used in his class, the
onshore component of the proposed Crown Landing construction is manufacturing. In
particular, Dr. Fagerstrom pointed out that the nitrogen used to diluie the LNG is
“manufactured” on site.

5, David Blaha, of Environmental Resources Management Group, Inc., an
expert in evaluating the potential environmental impact of projects. He emphasized the
supetiority of LNG as a fuel, the greater potential for pollution of the Logan cogeneration
plant and the appropriateness of the site selected for the Crown Landing facility,
primarily because the facility could use waste heat from the Logan cogeneration plant.

DNREC called Dr. Stanley 1. Sandler as its only witness. Dr. Sandler gave a
written statement as well as live testimony. Dr. Sandler testified that the onshore
component of the proposed facility would not manufacture a new product or transform in
any significant way the natural gas off-loaded from a ship at the dock. To the extent that
natural gas is processed in a meaningful context, that processing occurs at the well head
as the gas is captured and chilled. The gas that would leave the ship at the dock is

essentially the same product that would enter the distribution pipelines.
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At least eleven members of the public were heard by the Board. Most of the
testimony of these speakers was directed to the dangers, real or perceived, of an LNG
facility and ships carrying LNG up the Delaware River due to vulncrability to intentional
attack, catastrophic accident or other failures. In addition, many speakers’ comments
concerned negative impacts on neighboring communities such as the impact on recreation
and on business efficiency.

One witness argued that the proposed facility is essentially identical to the Logan
facility, is a necessary addition to the economy of the region and will ensure the
availability of natural gas essential to the production of electricity as well as growth of
important industry in the region. The possibility of as many as fifty new jobs in the
region was mentioned.

Every witness who addressed the issue testified that the onshore component of the
proposed construction includes some but not all characteristics of a “heavy industry” as
defined by the Act. The evidence as a whole reveals a significant and uaresolved issue as
to the safety and potential to pollute of the facility and ils ships which are essential to the
operation of the facility.

The Board finds, as a matter of fact, that the onshore component of the proposed
facility is not a “manufacturing” facility. Rather, the facility is a single, integrated
facility the onshore component of which exists solely to support the offshore component.
The real sole purpose of the proposed facility is to serve as a bulk product transfer
facility. Furthermore, the proposed facility has many of the characteristics of heavy
industry and there remain significant questions regarding the potential impact on adjacent

communities.
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CONCLUSIONS OF LAW

Both the provisions of the Coastal Zone Act (7 Del. C. Chapter 70), (“the Act”)
and the Regulations Goveming Delaware’s Coastal Zonc adopted May 11, 1999, as
amended, (“Regulations”) are binding on this Board.

Section 7003 of the Act absolutely prohibits new bulk product transfer facilities in
the coastal zone. The proposed construction is a bulk product transfer facility as defined
by § 7002 of the Act unless it qualifies for the exception found in the second sentence
thereof: “Not included in this definition is a docking facility or pier for a single industrial
or manufacturing facility for which a permit is granted or which is a nonconforming

use®! The Regulations clarify this exception:

The following uses or activities are issible in 0 by
permit, Permits must be obtained r to any or
construction activity.

1. The construction of pipelines or docking facilities serving as offshore
facilities serve only one on-shore
e
li
used 25 4 raw Maicnul 1 WS INalacviue Ui visive pruaanS; ve o e
finished products being transported for delivery.
Regulations, § F.1.
Thus construction that otherwise would be prohibited as a bulk product transfer
facility is permissible if it includes two distinct components: (1) a dacking facility or pier

or pipelines and (2) one single permitted on-shore manufacturing or other facility which

DEO7730
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is served by the docking facility or piet or pipelines. “Docking Facility” is defined in the
Regulations as follows:
6. "Docking Facility” means any structures and/or equipment uscd to

a shoreline or another vessel so that
ay b transferred between the vessel and

essels t as ,
to allo ng, 1 .
on 5 r
ses r 5
accurnulating, safekeeping, storage, and preparation of cargoes for further

shipment.
Regulations, § C.6.

The construction would be prohibited if the onshore component is heavy industry,
since all new heavy industry is prohibited and ineligible for a permit, The Act defines

“heavy industry” at § 7002(e) as follows:

industry use” a haracteristically involving more than
5, and characte ly
as,
ch
o me '
of oil 1

cellulosic pulp-paper mills, and ch

is "heavy industry” for purpose of this chapter. Generic sxamples of uses
not included in the definition of "heavy industry” are such uses as garment
factories, ile assembly plants and jewelry and leather goods
manufacturing establishments, and on-shore facilities, less than 20 acres in
size, consisting of warehouses, m
structures, open storage areas, ns

helipads, and ot rvice or supply structures required for
the trans s and ers in support of off-shore research,
exploration and development operations; provided, however, that on-shore
facilities shall not include tank farms or storage tanks.

DEQ7731
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DNREC and several public speakers argue that the Logan/Keystone cogeneration
permit is not applicable precedent since that permit allowed the construction of a docking
facility to serve an onshore component which properly is considered a manufacturing
facility in that it consumes the off-loaded product {coal) and produces a different product
(electricity) for distribution. In contrast, the proposed Crown Landing docking facility
would serve an onshore component which would produce for distribution the same
product (natural gas) that is off-loaded at the docking facility. DNREC argues that the
more Televant precedent, cited by scveral public speakers, is the 1972 denial of a permit
to El Paso Eastern Company for the construction of a pier in Delaware waters serving an
LNG terminal in New Jersey. That denial, which was decided early in the history of the
Act and predaied the adoption of the Regulations, cites an analysis of the Act from the
Attorney General which states, in part:

It is quite clear that the legislative intent was to permit docking facilities

where such facilities would benefit such industries as would be pranted

permits to operate in the Coastal Zone. Here the situation is reversed. The

terminal will only exist as an adjunct to the docking facility. In other
words, the important part of the project to El Paso Eastern is not the

‘industrial facility” but the docking facility.

The Board finds a similar analysis applies to the proposed Crown Landing
construction. Having found that the proposed construction is a single integrated facility
for the bulk transfer of natural gas, the Board concludes, as a matter of law, that the entire
proposed facility is a docking facility which does not support a manufacturing or other
facility. Consequently, the proposed construction is absolutely prohibited by the Act and

no permit therefor may be issued.

10

3822

DE07732



DE07733

Coastal Zone Industrial Control Board
Appeal CZ 2005-01

BOARD'’S DECISION
For the foregoing reasons, the Board, by a unanimous vote of the six members
present, affirms the Secretary’s decision and finds that the proposed construction is a use

absolutely prohibited by the Coastal Zone Act.

Date:

Christine M. Waisanen
Chair

11
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Abstract

While recognized standards exist for the systematic safety analysis of potential spills or releases
from LNG (Liquefied Natural Gas) storage terminals and facilities on land, no equivalent set of
standards or guidance exists for the evaluation of the safety or consequences from LNG spills
over water. Heightened security awareness and energy surety issues have increased industry’s
and the public's attention to these activities. The report reviews several existing studies of LNG
spills with respect to their assumptions, inputs, models, and experimental data. Based on this
review and further analysis, the report provides guidance on the appropriateness of models,
assumnptions, and risk management to address public safety and property relative to a potential

LNG spill over water.
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5.1.4 Evaluation of the Fire Hazard of an Intentional LNG Spill

In order to determine the general range of hazard levels and to provide a demonstration of
how hazard zones can be delineated, the following analysis was performed, the details of
which are described in Appendix D.

As stated in Section 4, in most of the scenarios identified, the thermal hazards from an
intentional spill are expected to manifest as a pool fire, based on the high probability that an
ignition source will be available from most of the events identified. Based on a detailed
review of the existing experimental literature presented in Appendix C, nominal fire
modeling parameters were used to calculate the expected thermal hazards from a fire for the
intentional breach scenarios developed. The same modeling approach and assumptions as
discussed in Section 4 were used for these analyses. While the details of the analyses are

P in App , & summary ese results is shown in Table 14, where the

d 10 37.5 and 5 kW/m from the center of the pool.

Table 14: Intentional Breach — Effect of Parameter Combinations on Pool Diameter

E
> T 5,
Y i
ot {m)
3 6 ax10* 220 208 20 250 764
3 8 3x 107 220 572 81 630 2118
e 1 & ax 1ot 220 330 8.1 391 1305
k- 1 ] 3x 10" 220 405 54 478 1579
§ 1 § 2x 10 220 305 8.1 454 1538
4 ] 3x10? 350 330 21 529 1852
18 1 B ax 10% 220 512 24 802 1920

<A

The results presented in Table 14 show that the thermal hazards of 37.5 kW/m? are expected
to occur wi  approximately 500 mofthe  1form the sce eva d. For the
2 m’three-  breach, it was assumed that  vidual would whe for the §
m” three-hole breach, a single pool was assumed to form. The release from the three holes
was considered to happen simultaneously. It should be noted that these conditions consider
cascading damage resulting from fire or cryogenic-induced failure.

Most of the studies reviewed assume that a single, coherent pool fire can be maimained for
very large pool diameters. This would be unlikely due to the inability of air 1o reach the
interior of a fire and maintain combustion on an LNG pool that size. Instead, the flame poo!
envelope would break up into multiple pool fires (herein: ‘flamelets’), the heights of which
are much less than the fuel bed diameter used in the calculations by the four previously
discussed studies. This breakup into flamelets results in a much shorter lame height than
that assumed for a large pool diameter. In reality, I./D (height/pool diameter) would
probably be much smalier than that assumed by the correlations in many studies, which

predict an L/D ratio between 1.0 and 2.0. A more realistic ratio could be less than 1.0
[Zukoski 1986] [Corlett 1574] {Cox 1985).

51
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Because the heat radiated by the flamelets would be far less than the heat radiation calculated
in the many studies (based on a large pool fire), the amount of radiative heat flux that an
adjacent object receives would be less, thereby decreasing the size of the thermal hazard
zone. As discussed in Appendix D, the use of a mass fire assumption could reduce hazard
distances for large spills. The development of fire whirls might increase the hazard zone.
Therefore, this type of pool fire mode! should be carefully considered to improve thermal
hazards analysis from potential large spills.

The results presented suggest that the potential thermal hazards for large spills can vary
significantly, based on the uncertainty associated with potential spill sizes, dispersion
variations, and threats. Based on the estimated pool size for large spills, even with the
possibility onine edtos | ] , high thermal
hazards ap 375k toapp i y meters. The
thermal hazards between 500 meters and 1600 meters decrease significantly. The hazards
would be low, approximately 5 kW/m? beyond 1600 m from even a large spill. Based on
these observations, approximate hazard zones seem to exist between 0 — 500 m, 500 — 1600
m, and over 1600 m, and were used to develop guidance on managing risks for LNG spills.

§.1.2 Evaluation of Vapor Dispersion Hazard of Intentional LNG Spills

In most of the scenarios identified, the therma) hazards from a spil} are expected to manifest
as a pool fire, based on the high probability that an ignition source will be available from
most of the events identified. In some instances, such as an intentional spill without a tank
breach, an immediate ignition source might not be available and the spilled LNG could,
therefore, disperse as a vapor cloud. For large spills, the vapor cloud could extend to more
than 1600 m, depending on spill location and site atmospheric conditions. In conpested or
highly populated areas, an ignition source would be likely, as oppesed to remote areas, in
which an ignition source might be less likely.

As mentioned in Section 4, the impact from a vapor cloud dispersion and ignition from a
large spill can extend beyond 1600 meters, based on our review of external data discussed in
Appendix C. This suggests that LNG vapor dispersion analysis should be conducted using
site-specific atmospheric conditions, location topography, and ship operations to assess
adequately the potential areas and levels of hazards to public safety and property.
Consideration of risk mitigation measures, such as development of procedures to guickly
ignite a dispersion cloud and stem the leak, if conditions exist that the cloud would impact
critical areas.

If ignited close to the spill, and early in the spill, the thermal loading from the vapor cloud
ignition might not be significantly different from a pool fire, because the ignited vapor cloud
would bumn back to the source of liquid LNG and transition into & pool fire. If a Jarge vapor
cloud formed, the flame could prop downwind, as well as back 1o the source, Ifthe
cloud is ignited at a significant distance from the spill, the thermal hazard zones can be
extended significantly. The thermal radiation from the ignition of a vapor cloud can be very
high within the ignited cloud and, therefore, particularly hazardous to people.

In order to obtain LNG dispersion distances to LFL for intentional events, calculations were
performed using VULCAN, as discussed in Section 4. A low wind speed and highly stable
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atmospheric condition were chosen because this state has shown to result in the greatest
distances to LFL from experiment, and thus should be the most conservative. A wind speed
of 2.33 mV/s at 10 m above ground and an F stabiiity class were used for these simulations.
For intentional events, two cases were run, one for the nominal case of a 5-m? hole and one
tank breach, and the other for a 5-m? hole and three tanks breached. This case is the largest
spill; hence, it should give the greatest LFL for intentional events. As indicated in Table 15,
the dispersion distance to LFL for intentional events might extend from nominally 2500 m to
4 conservalive maximum distance of 3500 m for this unlikely event.

While previous studies have addressed the vapor dispersion issue from a consequence
standpoint only, the risk analysis performed as part of this study indicates that the potential
for a large vapor dispersion from an intentional breach is highly unlikely. This is due to the
high probability that an ignition source will be available for many of the initiating events
identified, and because certain risk reduction techniques can be applied to prevent or mitigate
the initiating events identified. The significant distances, though, of a potential vapor
dispersion suggest that LNG vapor dispersion analysis and risk mitigation measitres should
be carefully considered 1o protect adequately both the public and property.

Table 15: Dispersion Distances to LFL for Intentional Spills

330 81 2450
572 81 3814
re dis cale high thermal
€ ds ntly n. Table 16
rizes the
lIs. Inth
and low
res  shou as gui bearing in that these distances will vary,
on spec and ¢ mental con 5.
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Table 16: Estimated Impact of Intentional LNG Breaches & Spills on Public Safety & Property

L S :
we LA h
Large fire High Madium Low
Ingenticnal.
2-7 m* breach and Dameape 10
medium to large ship High Medium Low
spill
Fireball Medium Low Vary Low
= Large fire High Medium Low
Intentional, large
release of LNG = Demege tc High Meadium Low
ship
= Vapor aloud High High - Med Medium
fire
Large fire High Madium Low
onal,
2- breach
and medium to Damage 1o High Medium Low
large spill ship
Fireball Medium Low Very Low
‘ Distance to spHl origin, vanies according to she
Verv low - tittle o1 no propesty damage or injunes
Low — minar praperty damage and minor injurles
Medium —potential for injurics and properly damege
High — major injunies and significant damage to structures
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STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES &
ENVIRONMENTAL CONTROL

DIVISION OF WATER RESOURCES
WE“%& %mcﬁ%gmus 89 KINGS HIGHWAY m fgggggﬁz:
DOVER, DELAWARE 19901
Subaqueous Lands Lease No.: SL-312/04
Associated Water Quality Certification: WQC-313/04
Date of Issuance: S\\a
Construction Expiration Date: %\\Q\ Q%
Amended Date:

SUBAQUEOUS LANDS LEASE/WATER QUALITY CERTIFICATION
GRANTED TO FENWICK COMMONS LLC., TO CONSTRUCT A 40 FOOT WIDE BY 750
FOOT LONG PIER, A 6 FOOT WIDE BY 95 FOOT LONG ALUMINUM GANGWAY, A 28
FOOT WIDE BY 120 FOOT LONG FLOATING DOCK AND BREAKWATER, 6 SUPPORT
PILINGS, 1255 LINEAR FEET OF STEEL BULKHEAD AND TO FILL APPROXIMATELY

1882 SQUARE FEET OF PUBLIC SUBAQUEOQUS LANDS AT THE PENNS GROVE
RIVERFRONT AND PIER, END OF WEST MAIN STREET,
PENNS GROVE, NEW JERSEY

Fenwick Commons, L.L.C.,
¢/o Cresse & Carr

39 Cooper Street
Woodbury, N.J. 08070

Pursuant to the provisions of 7 Del. C., 7203, the D ’s
and Section 401 of the Clean Water Act and the Department’s
permission is hereby granted on this \G™  day of
o - AD. 2005, to construct the above-referenced structure in accordance with the
approved plans, (12 sheets), as approved on March 9, 2005, and application dated 7/13/04 and

received by this Division on 7/22/04.

WHEREAS, the State of Delaware is the owner of ungranted subaqueous lands lying beneath
the waters of Delaware Bay;

WHEREAS, Fenwick Commons LLC., has applied for permission to refurbish and construct a
pier, gangway, dock with breakwater, 6 support pilings, 1255 linear feet of bulkhead and to fill
approximately 1822 square feet of public subaqueous lands,; and

WHEREAS, pursuant to the provisions of 7 Del. C. 7203, the Secretary of the Department of
Natural Resources and Environmental Control through his duly authorized representative finds that it is
not contrary to the public interest if this project is appraved subject to the terms and conditions herein

set forth.

Delaware's good nature depends on qoul
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Fenwick Commons LLC Associated Water Quality Certification: WQC-313/04

SL-312/04
Page 2 of 6

WHEREAS, in accordance with Section 401 of the Clean Water Act, the State of Delaware,
by and through the Department of Natural Resources and Environmental Control, certifies that the
permitted activity will be conducted in a manner which will not violate the applicable water quality
standards of the State of Delaware subject-to the terms and conditions of this approval;

This Subaqueous Lands Lease/Water Quality Certification is issued subject to the following
conditions:

~ THIS approval is in accordance with the plan and application submitted to the Department of
Natural Resources and Environmental Control, a copy of which is attached hereto and made a part
hereof.

THIS Lease shall be continued for a period of twenty (20) years or so long as the conditions attached to
the Lease are adhered to, whichever is the shorter in time. Upon the expiration of the twenty-year term,
this Lease shall expire and become null and void, unless prior thereto the lessee shall have applied for
and received a renewal of this Lease. A renewal may be denied if the State determines that the Lease is
no longer in the public interest.

THIS Lease is issued subject to the following conditions:
SPECIAL CONDITIONS

1. The conditions contaitied herein shall be incorporated into any and all construction contracts and
other ancillary documents associated with earth disturbance and any other activities directly or
indirectly associated with construction which may impact subaqueous lands associated with this
project. The lessee and contractor are responsible to ensure that the workers executing the
activities authorized by this Lease/Water Quality Certification have full knowledge of, and abide
by, the terms and conditions of this Lease/Water Quality Certification.

2. No portion of the decking on any dock or pier authorized by this Lease shall exceed the
width dimensions for that structure identified on Page One of this Lease/Water Quality
Certification.

3. During the twenty-year term of this Lease/Water Quality Certification the lessee shall agree
to pay the State of Delaware the sum of $ 50.00 per annum for a total of $ 1,000.00 for the
1050 square feet of filled public subaqueous lands utilized for the replacement bulkhead. The
pzyment for this Lease shall be submitted to the Department with the signed and notarized
Lease documents.

3840
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Fenwick Commons LLC Associated Water Quality on: WQC-313/04
SL-312/04
Page 3 of 6

4. The current leased area of structure over public subaqueous lands is 34,980 square feet
represented by the 40 foot by 750 foot section of pier, a 6 foot by 95 foot gangway, a 28 foot
by 120 foot floating doc and 1050 square feet of filled Public Subaqueous
Lands constructed channelward of the mean low water line.

5. A turbidity curtain shall be utilized to minimize sediment loss into the Delaware Bay during
the bulkhead replacement.

6. All material associated with the proposed project and included in the above-referenced plans
shall be clean and free from oils, grease, asphalt, and other contaminants.

7. The bulkbead shall follow the existing bulkhead and shall be installed as close as
practicable to the existing bulkhead, not to exceed 12 inches from the bulkhead
face.

8. The structure shall be maintained in such a manner so as not to violate the State of Delaware
Department of Natural Resources and Environmental Control “Surface Water Quality Standards,”

as amended August 11, 1999.

9. Frosion and sediment control measures shall be impl d in accordance with the
specifications and criteria in the (1989), so
as to entry and dispersal of sediment and other ¢ in surface waters,

10. This Lease/Water Quality Certification does not authorize any nal repairs, additions, or

modifications to the existing structures authorized herein. Such activities require separate written

authorization from the Department of Natural Resources and Environmental Control.

11. The approved structures shall be constructed in a manner so as not to impair water access to the

adjoining property.

12. All construction debris, ex material, brush, rocks, and refuse incidental to construction of

the leased structure shall be placed above the influence of surface waters.

13. The work authorized by this permit is subject to the terms and conditions of the attached

Department of the Army Permit CENAP-OP-R-200401071-39.

14. The structures on/or adjacent to subaqueous lands shall be for the explicit purpose of refurbishing a
historic pier for pedestrian access, emergency vehicle access, and for berthing up to 4 large vessels

for public and emergency use, and for island stabilization as stated in the application.

3841
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Fenwick Commons LLC Associated Water Quality Certification: WQC-313/04
SL-312/04

Page 4 of 6

GENERAL CONDITIONS

1.

10.

The project is to be undertaken in accordance with the plans submitted and attached hereto. Any
activities not specifically authorized herein may require a supplemental approval from this office
prior to the initiation of construction. A determination on the need for a supplemental approval will
be made by this office pursuant to the lessee submitting written notification and revised plans
indicating project changes to this office.

Representatives of the Department of Natural Resources and Environmental Control may inspect
such work during any phases of the construction and may collect any samples or conduct any tests
that are deemed necessary.

This Lease/Water Quality Certification does not cover the structural stability of the project units.

Prior to the expiration of this Lease/Water Quality Certification, the lessee shall remove all
structures covered under this Lease/Water Quality Certification unless the Lease/Water Quality
Certification has been renewed in accordance with its terms.

Any actions, operations or installations which are considered by the Department to be contrary to
the best interests of the public may constitute reason for the discontinuance and/or removal of said
action, operation or installation.

The lessee shall maintain any structure on public subaqueous lands in good and safe condition and
will protect and save the State of Delaware harmless from any loss, cost or damage by reason of
said structures.

The issuance of this Lease/Water Quality Centification does not imply approval of any other part,
phase, or portion of any overall project the lessee may be contemplating,

This Lease/Water Quality Certification shall not be construed to grant or confer any right, title,
easement, or interest in, to, or over any land belonging to the State of Delaware other than that of a
tenant.

This Lease/Water Quality Certification is subject to the terms and conditions contained in any
casement, license or lease that may have been granted by the State or any political subdivision,

board, commission or agency of the State in the vicinity of the leased premises.

This Lease/Water Quality Certification shall expire if the project has not been completed within
three (3) years from the date of issuance.
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Fenwick Commons LLC Associated Water Quality Certification: WQC-313/04

SL-312/04
Page 5 of 6

11,

12.

13

14.

15.

16.

This Lease/Water Quality Certification is granted for the purposes as stated herein. Any other use
without prior approval shall constitute reason for this Lease/Water Quality Certification being

revoked.

This Lease/Water Quality Certification is not assignable or transferable without the prior
written consent of the Department. Prior to the transfer of the property, it is the responsibility
of the lessee to provide the new owner with a copy of the Lease/Water Quality Certification or
to remove all structures. Prior to property conveyance, the lessee must also notify the
Department of the change in ownership.

The lessee shall at all times comply with all applicable laws and regulations of the Department of
Natural Resources and Environmental Control.

The issuance of this Lease/Water Quality Certification does not constitute approval for any of the
activities as may be required by any other local, state or federal govemmental agency.

Application for renewal must be submitted six (6) months prior to the expiration date of this
Lease/Water Quality Certification.

This Lgase/Water Quality Certification may be revoked upon violation of any of the above
conditions.
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Fenwick Commons LLC Associated Water Quality C : WQC-313/04
SL-312/04

Page 6 of 6
IN WITNESS George E. Kearns, III, has caused this instrument to be executed on this
/.t dayof 2005
By Keams, III
2007
(Notary Seal) . Crect,
5(1 otary Public
IN WITNESS WHEREOF, L, John A. Hughes, Secretary, Resources and
Environmental Control, have h set this day of
2005.
John
Secretary of
Natural Resources and
Environmental Control

3844

DEO01709



Final Environmental Impact Statement

Crown Landing LNG and

Logan Lateral Projects

Crown Landing LL.C
Texas Eastern Transmission, LP
Docket Nos. CP04-411-000 and CP04-416-000
FERC/EIS - 0179

Federal Energy Regulatory Commission
Ottice of Energy Projects
Washington, DC 20426

Cooperating Agencies

April 2006

3845



3846



Final Environmental Impact Statement

Volume I

Crown Landing LNG and
Logan Lateral Projects

Crown Landing LL.C
Texas Eastern Transmission, LP

FERC/EIS - 0179 Docket Nos.: CP04-411-000
CP04-416-000

Federal Energy Regulatory Commission
Office of Energy Projects
Washington, DC 20426

April 2006

3847



TABLE OF CONTENTS

Crown Landing LNG and Logan I ateral Praojects
Final Environmental Impact Statement

LIST OF FIGURES
ACRONYMS AND ABBREVIATIONS

EXECUTIVE SUMMARY ...
PROJECT IMPACTS

1.0

2.0

ALTERNATIVES CONSIDERED

PUBLIC INVOLVEMENT AND AREAS OF CONCERN

INTRODUCTION

1.1

1.2
1.3
1.4
L5
1.6

DESCRIPTION OF PROPOSED ACTION ......ooiniii it st v
EXISTING SITE CONAIONS .........ococciiincsi e st ees e

2.1
2.2

2.3

24

PURPOSE AND SCOPE OF THIS STATEMENT
PROJECT PURPOSE AND NEED...

PERMITS, APPROVALS, AND REGULATORY REQUIREMENTS

STAKEHOLDER INVOLVEMENT PROCESS.

PUBLIC REVIEW AND COMMENT ... oo

NONJURISDICTIONAL FACILITIES

PROPOSED PROJECT
2.2.1  LNG Terminal...

2211 oty Unloadmg Facﬂity et en et e et e e en e

2.2.1.2 LNG Storage Tanks.
2.2.1.3 Vaporization System
2.2.14
2.2.15

2.2.3  Pipeline Facilities.
LAND REQUIREMENTS
2.3.1 LNG Terminal...

2.3.2 Pipeline Facnlm&s

CONSTRUCTIQNPRQCEDUREg

2.4.1 LNG Terminal

242

2.4.2.1 General Construction Techniques.........cccoicrviiininiiiiinn

2.4.2.2 Special Construction Techniques..... .......

3848

...............................................................................

.........................................................................................................

R
0 00O O b i

R &
]
B

.2-12

. 2-16
............. 2-18
............. 2-19

2-19
2-21
2-21
2-23

. 223

2-28



3.0

4.0

TABLE OF CONTENTS (cont’d)

2.5  CONSTRUCTION SCHEDULE 2-30
2.6 ENVIRONMENTAL COMPLIANCE, INSPECTION, AND MITIGATION

MONITORING. ...ttt ceecr ez ettt e arss st b s nees 2-31

2.7  OPERATION AND MAINTENANCE PROCEDURES 231

2.7.1 LNG Terminal... 2-31

2.1.2 Pipeline Facihtim. 2-32

2.8 SAFETY CONTROLS ..ottt stsme s et senessc st snsessenssssrnrsnsanreens & 38

2.8.1 LNG Terminal... 232

2.8.1.1 Spill Impoundment System...............ie e ccuecrinnincnrce e e, 2-32

2.8,1.2 Fire and Hazard Detection System .........cocveeeecceiccrnmenicescen e 2-34

2.8.1.3 Fire and Hazard Control System.........c..cccovmerreneieccrecnenimnesserreeriionrene 2-35

2.8.1.4 Emergency Shutdown SYStem ..........cococevcuvcvnenervccnneoncecsseereeierinnene 2-37

282 Pipeline Facilities............oooo et 2-37

2.8.2.1 Corrosion Protection and Detection Systems ............cccoeevverereenr e 2-37

2-37

2.9 .2-37

ALTERNATIVES... e 3-1

31  NOACTION OR POSTPONED ACTION.. .3-2

3.2 SYSTEM ALTERNATIVES 3-5

3.2.1 Existing Onshore and Offshore LNG Facilities.........ccooveeevirernieereereeenecrnenenens 3-6

3.2.2 Recently Approved, Proposed, or Planned LNG Projects 312

3.2.2.1 Onshore LNG Projects. 3-12

3.2.2.2 Offshore LNG Projects 3-17

323 3-21

33 LNG 3-23

3.3.1 Regional ReVIEW..........cocc. i et e 3-23

3.3.2  POMTREVIEW oo et ecser cmner e s e s e 3-23

3.3.2.1 Offshore Ports 3-23

3.3.2.2 Specific Offshore Port Review 3-30

3.3.2.3 Coastal Ports... ..3-33

3.3.3 Site Specific Review of Onshore Snes along lhe Delaware Bay and R1ver 3-36

3.4  PIER ALTERNATIVES... PP PO OPTROTTRREK . 1

3.5  PIPELINE ALTERNATIVES 3-64

35.1 3-64

35.2 .3-65

3.5.2.1 Railroad Alternative............coocooirininmermncescense e eerei e 3-8

3.5.2.2 Hayes Street ALLernative ............coovoreerseirienicenrsnsisesessseisisseniasavsnsree . 3-68

3.5.2.3 Sunoco AREMNAIVE .......coomummieerer e seiirene e s tesi e sree e 3-68

3.5.2.4 Upland Road AU—Erative ............ccoveeeiccnrnieer et enaeee 3-69

3.5.3  Minor Route Variations ..........c.ccoveveueorircmrnnercecerceenses et e e 3-70
ENVIRONMENTAL ANALYSIS -
41 GEOLOGIC RESOURCES -

4.1.1 Physiographic and Geologic Setting

4.1.2 Blasting

4.1.3 Mineral Resources ...

414 Geologic Hazards...
4141 Selsm1c—related Hazards

ii

3849



TABLE OF CONTENTS (cont’d)

4142 4-8

4143 49

4.1.4.4 SUDSIAENCE ...t v ceaesss s rsreres sessnrenassneeseesseneens 20

4.1.4.5 FIoOING.....c. oottt et e 49

ALE e e e e 4-10

4.2  SOILS
4.2.1 SO RESOUICES....corre s reres s rressr e ersssesen o semsesssonistessesseronsn =11
42,2 SEHUNENES.....c.civiricresieienira e cseisecevesrsaetares s ssses s ressasessnsbesssns eness sessosanrassnsoen 4-19

43 WATER RESOURCES 428
43,1  Groundwater ........ccovimerecerrennesseresvcsienscrssnssemsessmstesesenessesmnsessenenssssnsnssen 4-28

4.3.2  SULEACe WALEE ......ocvrnivrreerirmerecernsnessereossnacesessnnssvnsnsssssomcsensmessocssnconsesmsmeccsen A= 32

4.5  VEGETATION 4-48
46  WILDLIFE AND AQUATIC RESOURCES.........ccocoerimmrenmretinieeeninienemrieeeseeneeen 4252
4.6.1  Wildlife RESOUICES. .......c..oeveereeceee et e e eev st sma e ne st st et s 4-52

46.2 Aquatic Resources ... ettt sartat s beareessnasensnrerens s tereserssnasanssne se s serens sens 4D

46.3 Essential Fish Habltat e d-T1

4.7 THREATENED, ENDANGERED AND OTHER SPECIAL STATUS SPECIES ..... 4-73
4.7.1 Federally Listed Threatened and Endangered Spec1es RN B [

4,7.2 State-listed Species.... 483

4.8 LAND USE, RECREATION, AND VISUAL RESOURCES v erseseennenns 4-88
481 Land Use... . .4-88

48.1.1 LNG Tenmnal .4-88

4.8.1.2 Pipeline Facilities... . e enes e senesenens - 4-89

4.8.2 Planned Developments 4-93

4.8.2.2 Pipeline Facilities............cooococooviniicnicccc e 4-94

4.8.3  Coastal Zone Management ...........oceveeemrveerernesescocermmisreesssmesmcoseessssssne sen 4-97
4.8.3.1 NEW JEISEY...ococererreeermrrnrensennonsvesseresersssesoronricssssoesesasscsnescsceesessnssnnn 4-98

4.8.3.2 DelaWare...........coeierivmmessemnriniisscm e e 499

4.8.3.3 PennSYIVANIA........cocoe et et 4-101

4.8.4 Hazardous Waste SIes..........cccoiriiceciiiicn et e e e 4-101
4.8.5 Recreation and Public Interest Areas............cccovervemmrereriormmerer v snescennees 4-105
4.8.5.1 Designated Recreation and Public Interest Areas..........ccc.ooeenmneee 4-105

4.8.5.2 General Recreation ...... .. ..ot e 42106

4.8.6  ViSUAl RESOULCES.......covevtcverieireeenreseeees et escemrtene e et ers e s s et 4-109
4.8.6.1 LNG Terminal ........ocourereruruciemsicroniviiencsisecmensnesnessssimssmrenseses s 4-109

i 4.8.6.2 Pipeline Facilmes ............................................................................... 4-113
49  SOCIOECONOMICS... cererrenemrisssesersesrmsesersnsicnsrsssesnsosesons o 4=1 19
49.1 Population, Economy, and Employment 4 115
4.9.2 Housing. A-117
49.3 Public Services... ettt e emasn s sescse s senssssenensnesenenessseneesrenerseeeeneenes e 4= 118
49.4 Transportation and Trafﬁc creresrsnsasrenmnesersssnsensonssnssrassersossesrarsss somssescncenenss 4= 119
4.9.4.1 Vehicle Traffic... ceerereetemenesensesmensemesnessesreeanssnesnserasenesencrceace e -4 2 119

4.9.4.2 Ship Traffic 4-121

4.9.5  Property ValUes..........ooioiiiecineariircssecinnetecaies avssseeecassesusteesesssesnssncsoras 4-122
496 TaX REVENUES. .....ccooieiiecmr ettt e s b s st b ans e 4-124
49.7 Environmental JUSHCE.........occccvrerirreicreremmrcecesece s s s sersesmecsosenenns 4= 124
410 CULTURAL RESOURCES........ccooverrvenevc i creceescreneesacense e 2130

iii

3850



TABLE OF CONTENTS (cont’d)

4.10.1 Results of the Cultural Resources Surveys .........cocccvecrcicecccrnecccccee...4-130
4.10.2 Native American Consuliation............c.oc.ocovovviecncoivniccncrinsece o 4-134
4.10.3 Unanticipated DiSCOVETIES ........covoruireriesieirriiicnicecnesenreremevererensanincereneseno 4130

411 AIR QUALITY AND NOISE ...ttt eeriee v e sere i eeaeasnsns 4-136
4111 AN QUALILY cooce et st reem e e TSP 4-136

4.11.2 Noise... ST PO UUOTOUUURIOTUTOUUPYTVIPRRROPRY =3 ¢ ¥ f

4.12 RELIABILITY AND SAFETY SOV PV OUTURUTIUUTUSOUOORRTORPRRURNE : = £
4.12.1 LING HazZards ..o st rccmceenctvs i ss e smssesss ot sesensssasanasssons 4-155

4.12.2 Cryogenic Design and Technical ReVIEW.........cvviviericenmmeeinimminniecen e 4-156

4.12.3 Storage and Retention Systems................ e 4-162

4.12.4 Siting Requirements — Thermal and Dlspcrsmn Exclus1on Zones P E— 4-167

4,125 Marine Safety.... SERSUR— ) i £
4.12.5.1 De!aware Bay and River and the Marcus Hook Area ...................... 4-182

4.12.5.2 Requirements for LNG Ship Operations........c.ccueviveeeverrcrcvarsescsenns 4-185

4.12.5.3 Environmental Impacts Associated with Coast Guard Actions......... 4-191

4.12.5.4 LNG Ship Safety. ..ottt ecr e 4-196

4.12.6 Terrorism and Security IsSUes..............coooemii et 4-203

4.12.7 Pipeline Facilities... SO E RO PO U UPPRUPOPOTUTIUPRNSTVRVRIORE = L+
4.12.7.1 Safety Standards sisssransis e s b et spmssriris 4- 209

4.12.7.2 Pipeline Accident Da(a .................................................................... 4-208

4.12.7.3 Impact on Public Safety ... [STST— 4 (1]

4.12.8 Additional Safety Issues Identified Durmg Scopmg s d-212

4.12.9 Conclusions on Safety ISSUES...........ccccoreimrcriireeiinne et st e 4-213

4,13 CUMULATIVE IMPACTS....coovv et irerrtiiriceeeerimsinnier s sescsnesntesenes seessessnseceseeonnens 4= 219
CONCLUSIONS AND RECOMMENDATIONS .. e 1
5.1 SUMMARY OF THE STAFF’S ENVIRONMENTAL ANALYSIS ..o 51
5.2 FERC STAFF'S RECOMMENDED MITIGATION .....coovovcvie et 5-17

iv

3851



APPENDICES

VOLUME II — APPENDICES

APPENDIX A

APPENDIX B
APPENDIX C

APPENDIX D

APPENDIX E

APPENDIX F

APPENDIX G
APPENDIX H
APPENDIX 1
APPENDIX J
APPENDIX K

APPENDIX L

APPENDIX M

FINAL EIS DISTRIBUTION LIST FOR THE CROWN LANDING LNG
PROJECT

TYPICAL RIGHT-OF-WAY CROSS SECTIONS
TEMPORARY EXTRA WORKSPACES AND ACCESS ROADS

TEXAS EASTERN’S SOIL EROSION AND SEDIMENTATION CONTROL
PLAN

ESSENTIAL FISH HABITAT ASSESSMENT

RESIDENCES AND OTHER STRUCTURES WITHIN 50 FEET OF THE
CONSTRUCTION WORK AREA FOR THE LOGAN LATERAL PROJECT

REFERENCES AND CONTACTS

LIST OF PREPARERS

FINAL SAMPLING AND ANALYSIS PLAN
COMMENTS AND RESPONSES ON DRAFT EIS
DRAFT GENERAL CONFORMITY DETERMINATION

U.S. COAST GUARD LETTER OF INTENT AND WATERWAY
SUITABILITY REPORT LETTER

SUBJECT INDEX

3852




4.5-2

4.6.2-1

4.6.2-2

4.6.2-3

47-1

TABLES

Title Page
Major Permits, Approvals, and Consultations for the Crown Landing LNG Project .19
Major Permits, Approvals, and Consultations for the Logan Lateral Project 1-12
List of Interagency Meetings Conducted -
Primary Issues Identified and Comments Scoping Process
for the Crown Landing LNG and Logan Lateral Projects...................... 1-16
Summary of Land Requirements Associated with Construction and Gperation of the
Pipeline Facilities for the Logan Lateral Project 2-16
Location of Existing Rights-of-Way in Relation to the Proposed Pipeline Route ............... 2-17
Federal Siting and Design Requirements for LNG Facilities.. 2-34
Proposed Locations of Smoke, Combustible Gas, and UV/IR Flame Detectors at the
LNG Terminal .. cerereenieenn 2-3D
Proposed Locatlons of F ire Protectton System Equlpment at the LNG Termmal ............... 2-36
Comparison of Air Emissions from Burning Fossil Fuels 3-4
Environmental Comparison of Crown Landing LNG and Logan Lateral Projects to the
Cove Point Expansion Project ... 3-7
Recently Approved, Proposed, or Planned Onshore LNG Terminals ... 3-13
Recently Approved, Proposed, and Planned Offshore LNG Terminals 3-18
Estimated Air Emissions from LNG Vessel Operations During Offshore Cargo
Unloading..... 332
Environmental Companson of the LN G Terminal Site Alternatives to the Crovvn Landmg
LNG Terminal Site 3-40
Comparison of Alternative Pier Options With the 3-60
Environmental Comparison of Aliernative Routes 3-67
Acreage of Soils and Soil Characteristics at the Proposed LNG Terminal Site.................. 4-11
Analytical Results of Soil Samples Collected within the Proposed LNG Terminal Site .... 4-12
Acreage of Soil Characteristics for the Proposed Pipeline Right-of-Way 4-16
Comparison of Average Metal Concentrations in the Sediment Samples and NOAA
Sediment Screening Values... crererreneeenennen s 423
Water Supply Wells Located Wlthm 150 Feet of the Logan Lateral Route ... . 4-29
Waterbodies Crossed by the Logan Lateral Project .........coccvveevccereeereemenenccicr e 4-34
A Summary of Metal Concentrations in Sediments from the Proposed LNG Terminal
Site and the Marcus Hock Channel and Berth 436
Wetlands and Wetland Transition Areas Located on the Proposed LNG Terminal
Site Property 4-43
Wetlands Located Along the Logan Lateral Route 4 46
Acreage of Vegetative Communities Affected by Construction and Operation of the Proposed
LNG Teqmjmal 4-49
Acreage of Vegetative Communities Affected by Construction and Operalion of the Logan
Lateral Project ............. ceveerrnrnnennneens 4-50
Representative Game and Commerc1al FlSh Specxes Known to Occur in the
Project Area 4-57

Estimate of Potential Impacts on Selected Fish Species in the Delaware River as
the Result of Ballast Water Withdrawal by LNG Ships Unloading Cargo at the Proposed

LNG Terminal... - . 4-67

Estimate of Potenttal Impacts of Hydrostatic Test Water Wlthdrawal durmg Constructton of

the Proposed LNG Terminal on Selected Fish Species in the Delaware River.................... 4-70

Special Status Species Potentially Occurring in the Project Area..... . ... 474
vi

3863



Number
48.1-1
18.1-2
48.1-3

4.8.2-1
4.8.4-1

48.5-1

TABLES (cont’d)

Title Page
Land Area Affected by the Proposed LNG Terminal. .. cerrerrereenronserenness $-88
Land Uses Crossed by the Pipeline Route for the Logan Latera] Pl‘Q]ECt ............................ 1-89
Acres of Land Affected by Construction and Operation of the Pipeline Facilities for the
Logan Lateral Project 4-91
Planned Developments within 0.25 Mile of the Propased Pipeline Route 4-96
Potential Hazardous and Solid Waste Sites within 0.25 Mile of the Proposed Pipeline
Facilities cerereermnnn.8-103
Summary of Public Walerfront Access Sites Evalualed for the Crown Lzmdmg
LING PTOJECL evv e ettt siee s nies e sr s sn e ot sebee b cos b astasssobnasssvassatssstobmbsbasossisassananssans 4-110
Summary of Visual Analysis Conducted for the Crown Landing LNG Project ................ 4-114
Existing Sociceconomic Conditions for the Crown Landing LNG and Logan
Lateral PIOJECES......c.co. oo ittt s s st s s 4-116
2000 Housing Characteristics for the Project Area... ereremrsmmessnisrsasemanseresensaeserenes A= 117
Temporary Accommodations Available in the Project Area .............................................. 4-118
Racial/Ethnic Statistics for the Project Area 4-125
Economic Statistics for the Project Area.........cccoooveieeiiievcin e 4-126
Ambient Air Quality Standards 4-137
4-138
............................................ 4-139
Operating Air Emissions e 4-111
Estimated Air Emissions wrnesenserasennnn. 42147
Noise Sensitive Areas Near the Proposed LNG Terminal Site .4-148
Existing Noise Levels at the Closest Noise Sensitive Areas ..o eeceeeeecronverecesararenes .4-150
Noise Specifications for Proposed LNG Terminal.........ccooieecmmmerceceecoremnsreceerisnenns .4-152
Estimated Noise Impact from LNG Terminal ........cooiiviceccriims o 4-152
Impoundment Areas fOrLNG S oot et ssn s essensess s 4-170
Thermal Exclusion Zones... ISTRTTUPIUPORORUNT: 23 ¥ § |
Number of Commercial Vessels Transitmg Delaware Bay A RIVE oo 4-183
to Penetrate LNG Cargo Tanks. L 4-198
Natural Gas Service Incndents by Cause - 4209
Qutside Forces Incidents by Cause (1970- 1984) ................................................................ 4-210
External Corrosion by Level of Control (1970-1984) ... —— &4 {1
Annual Average Fatalities - Natural Gas Transmission and Gathering Systems ............... 4-211
Nationwide Accidental DEathS. .........ccocceammmiiimisci s sssssensesernss 4-211
Past, Present, and Future Projects That Could Cumulatively Impact Resources of Concern
Near the Crown Landing LNG and Logan Lateral Projects...........cccconiiivniniccrninn . 4-216
vii

3854



Number

2.1-1
2.2-1
2.2.1-1
2.2.1-2
2.2.3-1
2.2.3-1
2.2.3-1
2.4.1-1
2.4.1-2
2.4.2-1
3.2.31
33.31
3.3.3-2
33.33
3.3.34
3335
3.3.3-6
3.3.3-7
3.3.3-8
33.38
3.4-1
3.4-2
34-3
3.5.2-1
3.5.3-1
3.5.3-2
11.1-1
4.2.1-1
4.2.2-1
4.4-1
4.9.7-1
411.2-1
H.1
H3
H.4
4,12.5-1
4.12.5-2

FIGURES

Title

Aerial Photograph of Proposed LNG Terminal Site .........c.ovivervecenereriemren it

General Project Locations ...
Proposed LNG Terminal Site Plan

Conceptual Design of LNG Storage Tanks
Proposed Logan Lateral Route (Sheet 1 of 3)
Proposed Logan Lateral Route (Sheet 2 0f 3) ......cuiiiriiiciiceiieciieisie s
Proposed Logan Lateral Rotite (Sheet 3 0f 3) ... e s
Proposed Dredging Area .......c.cieviiiriecieninrenimismmissssi s ssresssrensesssesesses
Location of Proposed Dredge Disposal Sile. ... .....ccoomicinionicniiciesceene e,
Typical Pipeline Construction SEQUENCE.............ccccccoiiiimivrciie et s
Existing Pipeline Systems .............o oo
Proposed and Alternative LNG Terminal Sites Along the Delaware River ..............
Church Landing — LNG Terminal Site AUErnative.............vveerveerereeessssieceseeseiecee s ene s
Carneys Point - LNG Terminal Site ARENative ..........cccccveeveievniiminis s sossssaessascsns 3°
Ferro - LNG Terminal Site AIernative ...t
Shuran - LNG Terminal Site ANernative. .. ......c.occoovcieiiiicinii i seise s
Repaupo ~ LNG Terminal Site Alternative...........coouiviiiniiincn s
Paulsboro — LNG Terminal Site ALerMAtiVE .....c.ccvviureriririmseeserenisaiess s icsenns

Mantua Creek - LNG Terminal Site Alternative .

Salem and Hope Creek - LG Terminal it Alternative. ... oo

Pier Option A...
Pier OptionB...
Pier Option C...

MaJOrRouteAltematwes ' ' T _

Palmer Street Variation ..

Ward Street Variations...

Geologic Cross Section of the LNG Terminal Site...
Soil Sampling Locations ..
Sediment Core Locations

Wetlands Located on the LNG Terminal SIHe .........oo..oooooooooooseosoeooeoseese
Environmental Justice COMMUDNITIES .. ......c..ooiiiiiiiiiiiississississesessessaises esss s s ssnesssassasesss

Noise Sensitive Areas...
Examples of Single Conlamment Tanks
Examples of Double Containment Tanks

Examples of Full Containment Tanks .................... e
Proposed Shipping Route as Described in Letter of Intent to the Coast Guard .................
Potential Sensitive Resources Along Ship Route........ccccocovvvvcrreneeneninescnreenrinnens

viii

3855



ACRONYMS AND ABBREVIATIONS

AADT average annual daily traffic
ABSG ABSG Consulting Inc.
ACEEE American Council for an Energy-Efficient Economy
ACHP Advisory Council on Historic Preservation
AMSC Delaware Bay Area Maritime Security Committee
APE area of potential effects
AQCRs Air Quality Control Regions
ASSRT Atlantic Sturgeon Status Review Team
AST aboveground storage tank
ATSDR Agency for Toxic Substances and Disease Registry
BA biological assessment
BACT Best Available Control Technology
Befd billion cubic feet per day
BG LNG BG LNG Services, L.L.C.
BP BP Energy Company
Biu British thermal unit -
Btuw/ft’-hr British thermal units per square foot per hour
CAA Clean Air Act
CAAA Clean Air Act Amendments
CAFRA Coastal Area Facility Review Act
CbC certain dangerous cargoes
CEIl Critical Energy Infrastructure Information
CEQ Council on Environmental Quality
CERCLIS Comptehensive Environmental Response, Compensation. and Liability
Information System
Certificate Certificate of Public Convenience and Necessity
CFR Code of Federal Regulations
ChevronTexaco ChevronTexaco Corporation
Class 1 Mandatory Federal Class I
cm centimeters
CMP Coastal Management Program
co carbon monoxide
CO, carbon dioxide
Coast Guard U.S. Cqast Guard
CoC Certificate of Compliance
COE U.S. Army Corps of Engineers
o]} Coast Guard Certificate of Inspection
Columbia Gas Columbia Gas Transmission Company
Commission Federal Energy Regulatory Commission
CPT cone penetration tests
CRA Charles River Associates
Crown Landing Crown Landing, LLC
CWA Clean Water Act of 1972
CZMA Coastal Zone Management Act of 1972
CZMP Coastal Zone Management Program
DAC Delaware Administrative Code
dBA decibels on the A-weighted scale
DCMP Delaware Coastal Management Program
ix

3856



DDT
DMT
DNREC
DOD
DOE
Dominion
DOT

DP
DRBC
DRCS
DSCZA
EFH

EI

EIA

EIS

EN 1473
EPA
ESA

ESS
Excelerate

F

FERC

FERC Plan
FERC Procedures
FPC

FSO

FSRU

i

FWS

g
Gas Tanker Code

GBS
gpm
GTB
HAP
HCAs
HDD
hp
MO
kPa
kV
LAER
Laay
Ld n
Leqeea)
LFL
LNG

Lnighl

ACRONYMS AND ABBREVIATIONS (cont'd)

dichlorodiphenyltrichloroethane
dilatometer

Delaware Department of Natural Resources and Environmental Control
U.S. Department of Defense

U.S. Department of Energy

Dominion Cove Point LNG, LP

U.S. Department of Transportation
dynamically positioned

Delaware River Basin Commission
Delaware River Creel Survey

Delaware State Coastal Zone Act of 1971
Essential Fish Habitat

Environmental Inspector

Energy Information Administration
Environmental Impact Statement
European Standard for LNG facilities
U.S. Environmental Protection Agency
Endangered Species Act of 1973
emergency shutdown system

Excelerate Energy, L.L.C.

Fahrenheit

Federal Energy Regulatory Commission
FERC’s Upland Erosion Control, Revegetation and Maintenance Plan
FERC's Wetland and Waterbody Construction and Mitigation Procedures
Federal Power Commission

Facility Security Officer

Floating, storage, and regasification unit
cubic feet

U.S. Fish and Wildlife Service

gravity

International Code for the Construction and Equipment of Ships Carrying
Liquefied Gases in Bulk

gravity-based structure

gallons per minute

geotechnical boring

hazardous air pollutant

high consequence areas

horizontal direction drill

horsepower

International Maritime Organization
kilopascals

kilovolt

Iowest achievable emission rate

daytime sound level

day-night sound level

24-hour equivalent sound level

lower flammability limit

liquefied natural gas

nighttime sound level

3857



LOR

LPG
LUST

m

m*/hr
MACT
MARAD
MARSEC
Mc

MCE
MCS
Memorandum
Mf

mg/kg
mg/L
MLLW
mm
MMBtu/hr
MMcfd
MMI

MNI
MOA
Monitoring and

Contingency Plan
MP

mph
MSA
NAAQS
NAVD
NEPA
NESHAPs
NFPA
NFPA 59A
NGA
NHPA
NJAAQS
NJAC
NJAPCA
NJCMP
NJDEP
NJDFW
NJDOT
NJSCC
NMES
NNSR
NOA
NOAA
NQ,

ACRONYMS AND ABBREVIATIONS (cont’d)

Letter of Recommendation
Liquefied Petroleum Gas

leaking underground storage tank
cubic meters

cubic meters per hour

Maximum Achievable Control Technology
Maritime Administration

Maritime Security
Made-land/coarse

Maximum Considered Earthquake
Management Classification System

Memorandum of Understanding on Natural Gas Transportation Facilities

Made-land/fine

milligrams per kilogram

milligrams per liter

mean lower low water

millimeters

million British thermal units per hour
million cubic feet per day

Modified Mercalli Intensity

Moffatt & Nichol International
Memorandum of Agreement

Horizontal Directional Drill Monitoring and Contingency Plan
milepost

miles per hour

Magnuscn-Stevens Fishery Conservation and Management Act
National Ambient Air Quality Standards

North American Vertical Datum

National Environmental Policy Act of 1969

National Emission Standards for Hazardous Air Pollutants
National Fire Protection Association

NFPA Standards for the Production, Storage, and Handling of LNG
Natural Gas Act

National Historic Preservation Act

New Jersey Ambient Air Quality Standards

New Jersey Administrative Code

New Jersey Air Pollution Control Act

New Jersey Coastal Management Program

New Jersey Department of Environmental Protection

New Jersey Division of Fish and Wildlife

New Jersey Department of Transportation

New Jersey Soil Cleanup Criteria

National Marine Fisheries Service

Nonattainment New Source Review

Notice of Availability

National Oceanic and Atmospheric Administration

nitrogen dioxide

Xi

3858



ACRONYMS AND ABBREVIATIONS (cont’d)

NOI Notice of Intent to Prepare an Environmental Impact Statement for the Proposed
Crown Landing LNG Project, Request for Comments on Environmental Issues,

Northeast Gateway Northeast Gateway Energy Bridge L.1..C.
NO, low nitrogen oxides
NPC National Petroleum Council
NPDES National Pollutant Discharge Elimination System
NRCS Natural Resources Conservation Service
NRHP National Register of Historic Places
NSAs noise sensitive areas
NSPS New Soutce Performance Standards
NSR New Source Review
NVIC Navigation and Vesse] Inspection Circular
NYISO New York Independent System Operator
0y ozone
OBE Operating Basis Earthquake
OCPPC Office of Coastal Planning and Program Coordination
OEP Office of Energy Projects
OPsS Oiffice of Pipeline Safety
OCRM Office of Coast and Ocean Resource Management
OowM Office of Waler Management
PADCNR Pennsylvania Department of Conservation and Natural Resources
PADEP Pennsylvania Department of Environmental Protection
PADOT Pennsylvania Department of Transportation
PAFBC Pennsylvania Fish and Boat Commission
PAH polycyclic aromatic hydrocarbon
Pb lead
PCB polychlorinated biphenyl
PCZMP Pennsylvania Coastal Zone Management Plan
PEL Probable Effects Level
PGA peak ground acceleration
PGS Pennsylvania Geological Survey
PGW Philadelphia Gas Works
PM)q particulate matter less than 10 microns in diameter
PMa; particulate matter less than 2.5 microns in diameter
ppb parts per billion
ppm parts per million
ppmvd parts per million by volume on a dry basis
ppt parts per thousand
PSD Prevention of Significant Deterioration
psig pounds per square inch gauge
PTE potential to emit
Quest Quest Consultants, Inc.
RM river mile
RNA Regulated Navigation Area
RPT rapid phase transition
RSPA Research and Special Programs Administration
Sandia Report Guidance on Risk Analysis and Safety Implications of a Large Liquefied Natural
Gas (LNG) Spill Over Water
Xii

and Notice of Public Scoping Meeting

3859



SAP

SB

Secretary
SESC

Shell

SHPO

SIP

SNG

SO,

SOLAS
SOTA
Southern LNG
SPCC

SPT

SSE

Strategy
SVQOCs

Tef

TEL

Texas Eastern
TNT

TPH

tpy

Tractabel
Transco
Trunkline Gas
Trunkline LNG
TSP

TSS

UuscC

USDA

USGS

UV/IR

VOCs

Weeks Marine
WREN

WSA

WSR

ng/kg

ACRONYMS AND ABBREVIATIONS (cont'd)

Sampling and Analysis Plan

soil boring

Secretary of the Commission

Soil Erosion and Sedimentation Control
Shell USA Oil & Gas

State Historic Preservation Officer

state implementation plan

Southern Natural Gas Company

sulfur dioxide

International Convention for the Safety of Life at Sea
state-of-the-art

Southern LNG, Inc.

Spill Prevention, Containment and Countermeasure Plan
standard penetration tests

Safe Shutdown Earthquake

Strategy to Reduce Ship Strikes of Right Whales
semi volatile organics

trillion cubic feet

Threshold Effects Level

Texas Eastern Transmission, LP
trinitrotoluene

total petroleum hydrocarbons

tons per year

Tractabel LNG North America, L.L.C.
Transcontinental Gas Pipe Line Corporation
CMS Trunkline Gas Company, L..L.C.
CMS Trunkline LNG Company, L.L.C.
total suspended particulate

total suspended solids

United Staies Code

U.S. Department of Agriculture

U.S. Geological Survey

ultraviolet/infrared

volatile organics

Weeks Marine, Inc.

Water Resources Education Network
Waterway Suitability Assessment
Waterway Suitability Report

microgram per kilogram

Xiii

3860



EXECUTIVE SUMMARY

This final environmental impact statement (EIS) for the Crown Landing LNG and Logan Lateral
Projects has been prepared by the staff of the Federal Energy Regulatory Commission (FERC or
Commission) to fulfill the requirements of the National Environmental Policy Act (NEPA) and the
Commission's implementing regulations under Title 18, Code of Federal Regulations, Part 380. The
purpose of this document is to inform the public and the permitting agencies about the potential adverse
and beneficial environmental impacts of the proposed project and its alternatives; and to recommend
mitigation measures that would avoid or reduce any significant adverse impact to the maximum extent
possible.

The FERC is the federal agency responsible for authorizing applications to construct and operate
onshore LNG import and interstate natural gas transmission facilities. The U.S. Coast Guard (Coast
Guard) is the federal agency responsible for issuing a Letter of Recommendation (LOR) regarding the
suitability of the waterway for LNG marine traffic. The Coast Guard exercises regulatory authority over
LNG facilities that affect the safety and security of port areas and navigable waterways under Executive
Order 10173; the Magnuson Act (50 United States Code (USC) section 191); the Ports and Waterways
Safety Act of 1972, as amended (33 USC section 1221, et seq.); and the Maritime Transportation Security
Act of 2002 (46 USC section 701). The Coast Guard is responsible for matters related to navigation
safety, vessel engineering and safety standards, and all matters pertaining to the safety of facilities or
equipment located in or adjacent to navigable waters up to the last valve immediately before the receiving
tanks. The Coast Guard also has authority for LNG facility security plan review, approval and
compliance verification as provided in Title 33 Code of Federal Regulations (CFR) Part 105, and siting as
it pertains to the management of marine traffic in and around the LNG facility.

The vertica] line in the margin identifies text that has been modified in the final EIS
and differs from the corresponding text in the draft EIS.

Crown Landing LLC (Crown Landing) proposes to construct and operate a liquefied natural gas
(LNG) terminal in New Jersey and Delaware, and Texas Eastern Transmission, LP (Texas Eastern)
proposes to construct and operate a new natural gas pipeline and ancillary facilities in New Jersey and
Pennsylvania. Crown Landing’s proposed facilities would transport a baseload rate of 1.2 billion cubic
feet per day (Bcfd) and a maximum rate of 1.4 Befd (using spare equipment) of imported LNG to the
United States market. Crown Landing proposes to interconnect the LNG facilities onsite with three
pipelines. One interconnect would be with the new pipeline that Texas Eastern proposes to construct and
operate (i.e., Logan Lateral) between its existing Chester Junction facility in Brookhaven Borough,
Pennsylvania to the proposed LNG terminal. The other twa interconnects would be with existing
pipelines that currently cross the site, one pipeline owned and operated by Columbia Gas Transmission
Company (Columbia Gas) and the other pipeline owned and operated by Transcontinental Gas Pipe Line
Corporation (Transco).

The LNG termina!l and pipeline facilities would include:

a ship unloading facility with a single berth capable of receiving LNG ships with cargo
capacities of up to 200,000 cubic meters (m);

three 150,000 m® (net capacity) full containment LNG storage tanks;
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a closed-loop shell and tube heat exchanger vaporization system, sized for a normal
sendout of 1.2 Befd;

. various ancillary facilities, including administrative offices, warehouse/maintenance
building, main control center, guardhouse, and a pier control room;

o three meter and regulation stations lecated on the proposed LNG terminal site; and

. approximately 11 miles of 30-inch-diameter natural gas pipeline, a pig Jauncher and
receiver facilily at the beginning and end of the pipeline, a mainline valve, and a meter
and regulation station at the end of the pipeline.

PROJECT IMPACTS

The environmental issues associated with construction and operation of the Crown Landing LNG
and Logan Lateral Projects are analyzed in this final EIS using information provided by Crown Landing
and Texas Eastern and further developed from data requests; fleld investigations by the Commission staff;
literature research; alternative analyses; comments from federal, state, and local agencies; and input from
public organizations and individual citizens.

The LNG terminal would be developed on a privately owned 175-acre parcel. Of the 175-acre
site, about 39 acres would be permanently developed for the LNG terminal facility and access road. The
proposed LNG terminal would also require dredging of up to about 1.24 million cubic yards of sediment
from the Delaware River. This dredging would disturb about 30.0 acres of the bed of the river.
Construction of the Logan Lateral Project would temporarily affect another 177.3 acres of land. Of this
land affected by construction of the pipeline facilities, about 54.1 acres would be retained as permanent
right-of-way for the pipeline and 1.8 acres for the aboveground facilities.

Construction and operation of the project would have minimal impact on geologic resources in
the project area, and the potential for geologic hazards or other natural events to significantly impact the
project is low. The LNG storage tanks and other critical structures at the terminal site would be designed
to address predicted ground shaking associated with a seismic event. The proposed LNG terminal site

would be protected against storm surge associated with tropical storms of the magnitude that are likely to
affect the project area.

Soils at the proposed LNG terminal site consist largely of dredged material that was placed onsite
during past dredging of the Delaware River. Crown Landing identified some areas of soil contamination
on the site that would require further evaluation. Construction of the LNG facilities would increase the
potential for soil erosion on the site and sedimentation in adjacent waterbodies and wetlands. Soils along
the pipeline route would also be subject to various impacts, including compaction and erosion. Crown
Landing and Texas Eastern would minimize impacts on soils through their implementation of the erosion
and sedimentation control measures contained in our Upland Erosion Control, Revegetation, and
Maintenance Plan (Plan) and Wetland and Waterbody Construction and Mitigation Procedures
(Procedures), as well as site-specific Soil Erosion and Sedimentation Control (SESC) Plans.

1.2

uld

the
identified at elevated concentrations. The concentrations of most metals in all samples were below the
National Oceanic and Atmospheric Administration (NOAA) Threshold Effects Levels (TEL) indicating
that the sediments would not be expected to pose a threat 1o the aquatic environment. Only the
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BASIL C. KOLLUS 302-678-3262

ANNE HARTNETT REIGLE FAX: 302-678-9415
December 7, 2004

Honorable John A. Hughes

Secretary Department of Natural Resources
and Environmental Control

89 Kings Highway

Dover, DE 19901

Re: Reguest for Coastal Zone Status Decision
Dear Secretary Hughes:

Attached to this letter is the Request for Coastal Zone Status Decision (the “Request™)
filed by BP through its wholly owned indirect subsidiary, Crown Landing LLC (the
“Applicant”). The Request concems the proposed construction of a docking facility
predominantly within the coastal waters of Delaware, which will exclusively serve a facility for
the manufacture of LNG to be Jocated in Logan Township, New Jersey, upland from the docking
facility (collectively, the “Project”). Attached you will also find a legal memorandum prepared

by this Firm addressing the relative applicability of various provisions of the Coastal Zone Act
(“CZA™) to the Project.

The essence of the Request, and the legal memorandum which accompanies it, is that the
construction of the proposed docking facility is a permissive use under the CZA pursuant to the

provisions of § 7002(f) of Title 7 because it exclusively supports a facility which meets the -

definition of “manufacturing™ pursuant to §7002(d). Moreover, and as more fully detailed in
both the Request and the legal memorandum, this result obtains even though the upland facility
which is supported by the docking facility is situated in New Jersey, because the upland facility
is engaging in an activily--manufacturing--which would be permissible under the Act if it were
conducted on Delaware soil.
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Honorable John A. Hughes
December 7, 2004
Page 2

Because the docking facility which is the subject of this Request is in Delaware waters,
and the manufacturing facility which it supports is in New Jersey, it is important to align the
nomenclature used by the Department in its Status Decision Request form, with the descriptive
language used by the Applicant in describing the various components of this Project. In this
regard, the Applicant has interpreted the use of the word “Project” on the Department’s form as
incorporating both components of the facility: i.e., the Manufacturing Facility and the Delaware
River Docking Facility. In most instances, however, the Applicant will reference the specific
component of the Project for which it seeks this status determination and, ultimately, a permit; to
wit, the “*Delaware River Docking Facility.” Finally, where there are references required in the
Request Form to the activities or processes occurring within the State of New Jersey, the
Applicant has referenced either the “Upland Facility” or the “Manufacturing Facility.” Again,
however, it is only the Delaware River Docking Facility which invokes the provisions of the
CZA status decision and permitting requirements..

This Request is exclusively addressed to the provisions of the CZA, related Delaware
laws, and pertinent regulations. The Applicant reserves all of its rights and claims to challenge
as a matter of federal law the enforceability of the CZA with respect to the Project in the
appropriate forum and at the appropriate time should that be necessary. However, it is the
Applicant’s respectful request that you determine that the Delaware River Docking Facility is
exempted from the general CZA prohibition on the construction of new bulk product transfer
facilities because it exclusively supports a facility which will engage in a permissible
manufacturing use

Please advise should youw requirc any additional information or clarification in order to
process this Request.

Very truly yours,

IR,

David S. Swayze
DSS:bmh
enclosure
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November 30, 2004

The Honorable John Hughes, Secretary
Department of Natural Resources and Environmental Control
89 Kings Highway

‘Dover, DE 19901

302-739-5072
Re: Crown Landing LNG Project Coastal Zone Status Decision

Dear Secretary Hughes:

This letter Introduces the Crown Landing LLC application for a Delaware Coastal Zone Status Decision for the Crown
Landing LNG Project. The Crown Landing LNG Project is a proposed new waterfront facility that will receive and
pracess liguefied natural gas (LNG) into a useable product. The facility will be constructed, owned, and operated
by Crown Landing LLC, a wholly-owned subslidiary of BP Amerita Production Company. The Manufacturing Facility
will be located in Logan Township, Gloucester County, New Jersey, with the majority of a supporting Docking
Facility extending into Delaware waters. The site is located at approximately River Mile 78 of the Delaware River,
adjacent to the Marcus Hook Anchorage. The upland site is currently being leased from its owner, Sun Oll, Inc.,
and BP has the option to purchase the land.

Crown Landing LLC filed a formal application with FERC on September 16, 2004. Crown Landing LLC currently
plans to begin construction in 2005 (assuming all required permits and approvals have been obtained) and begin
Project operation in 2008. Crown Landing LLC is filing this application at this time in the interest of maintaining this

. timeline,

This proposed Project will help achieve several of the Strategies set forth in the Delaware Energy Task Force's Final
Report to the Governor titled Brighit Jdeas for Delowares Energy Future, which addresses issues of energy
reliability, demand, cost and environmental impact.

Crown Landing LLC is committed to designing, constructing, and operating a safe and secure facllity. The Crown
Landing LNG Project Is designed in accordance with the requirements of the U,S, Coast Guard’s Walerfront Facilities
Handling LNG (33 CFR 127), 1.S. Department of Transportation’s (DOT) Federal Safety Standards for Liquefied
Natural Gas Facilities (49 CFR 193), the National Fire Protection Association's (NFPA) Standards for the Production,
Storage, and Handling of Liquetied Natural Gas (NFPA 59A), and the Maritime Transportation Safety Act (MTSA).

We respectfully request that the Department of Natural Resources and Environmental Control Issue a favorable

Status Decision for the Crown Landing LNG Project for the reasons set forth in this Request and the accompanying
memorandum of law prepared by Parkowskl, Guerke & Swayze, P.A.

Latren Segal ;
Vice President

Altachments
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Dennis Brown
Davld Swayze
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DEPARTMENT OF NATURAL RESOURCES AND
ENVIRONMENTAL CONTROL

REQUEST FOR A COASTAL ZONE STATUS DECISION

Amended August 2004
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DEPARTMENT OF NATURAL RESOURCES & ENVIRONMENTAL CONTROL
REQUEST FOR A COASTAL ZONE STATUS DECISION

Date Received Project Number
(for Secretary’s use) (for Secretary’s use)

IDENTIFICATION OF THE APPLICANT

Name:

Address: 501 West Lake Park Blvd
Telephone No.: (281) 366-2259 Fax No.:

Site of Proposed Project (if different than above):

R 130Logan p. New Jersey
Contact Person: David Blaha Title: Environmental Consultant
Telephone Number: (410) 266-0006 Fax Number: (410) 266-8912
Contact Person: David Swayze Title: Legal Counsel
Telephone Number: (302) 654-3300 Fax Number: (302) 654-3033

If applicant is not the project owner, but is authorized to act for the owner, state that
below and give the owner’s name and address. Provide written authorization from client
for being the authorized agent for this application.

Sunoco. Inc.

iladelphia, PA. 19103-1699

1. Is the applicant claiming confidentiality in any section
of their application? Yes/No No

If yes, applicant must do so in accordance with 29 Del. Code Chapter 100. The
Secretary will not automatically honor such requests not in accordance with Chapter

79. Applicant should provide appropriate docurnentation with this application to
assure confidentiality.
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PROJECT IDENTIFICATION AND DESCRIPTION

1.a. Is the proposed project entirely or partly a new or improved
or extended pier or other ship docking facility?
See Tab 1

Lb. If yes, will it be used at least in part for bulk cargo transfers

by the applicant? If no, please explain what it will handle. X
See Tab 1

2.a, Is this project entirely for pollution control purposes?

|
b L

2.b. Is this project a new research and development facility?

- 2.¢, Is this project a new or expanding (flow rate) public sewage/
water plant?

y

3.a. Will the proposed project meet the following definition of
“Manufacturing” as found in the Coastal Zone Act:
“Manufacturing means the mechanical or chemical trans-formation
of organic or inorganic substances into new products,
characteristically using power driven machines and materials
handling equipment, and including establishments engaged in
assembling component parts of manufactured products, provided
the new product is not a structure or other fixed improvement.”
See Tab 1

be
|

3.b. If no to questions 3.a., explain what kind of activity will be
carried out at this project site.

4. Will the project have the following equipment or facilities?
Smoke stacks
Tanks
Distillation or reaction columns
Chemical processing equipment
Scrubbing towers
Pickling equipment
Waste treatment lagoons
Smelters
Incinerators

See Tab 2

LT pebepe

b e |

5. Will the project use 20 acres or more? If not, how many acres
will it use? 19 acres in Delaware for the pier and ship berth

|
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YES NO

6.a. Does this facility appear in Appendix B of the Coastal
Zone Act Regulations (the list of the nonconforming uses)? X
If not, proceed to question 7a.

6.b. If so, will the proposed activity described in this application

occur entirely within the lines delineating the area of

nonconformity for this site as seen in the Appendices of the

Regulations? NA

6.c. If the proposed activity, or use, will straddle this line, describe

what equipment, facilities, or machinery will be within the

delincated area of nonconformity AND what will be out of this

arca of nonconformity. NA

7 a. Is the proposed use part of a manufacturing use that was in

operation prior to and on June 28, 19717 X
7.b. Has this facility ever been granted a Coastal Zone Act Permit? X
If so, when?

7.c. Name of prior applicant/permitee if different from present NA
applicant/permittee:

8. Does the new or expanded use involve any change in existing:

processes?

facilities?

buildings?

emissions discharge

If yes, please explain on a separate page.
Because this is a new facility, it will not involve any chavge in existing
processes, facilities, buildings, or emissions discharges.

[

9.a. Will this project directly or indirectly increase plant production
over present capacity? N/A

9.b. If yes, explain in what way and by how much.

9.c. Will this project directly or indirectly produce any new products N/A
at this facility over the current product line?
If so, list them here or on &n attachment.

The proposed Project will be a new facility, and, therefore, does not have any
current capacity or product line.
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- Pproject on a separate attachment and mention ALL major machinery, facilities,

10. List materials and/or ingredients to be utilized by this proposed project and how
they will get to the site.
See Tab 3

11. Attach a concise but complete description of the proposed project, or use and how
it relates to any existing manufacturing operations and facilities (if this is not for ;
an entirely new manufacturing plant). Explain what effects there will be on land i
use acreage, manufacturing production capacity, modification of current product
line(s), and any safety risks to the public and company employees.

See Tab 4

12. Is this project, or use, a complete, single project, or is it part of a long-term, large-
scale project that has other components to it that may nced approval under the
Coastal Zone Act at a later date? If it is part of a larger project, describe the entire

Jand, products, and processes involved.
This Project would be constructed as a single, complete project. At present,
no other components are planned that would require approval under the
Delaware Coastal Zone Act at a Jater date.

13. Provide a detailed and accurate summary of the proposed project’s effects on
local surface and ground water quality, surface and groundwater withdrawals, air
quality, habitat loss, solid and hazardous waste, noise, odors, and any other
pertinent information about the proposed project’s effects on the local
environment. Provide a statement on how this proposed project will affect the
local aesthetic quality.

See Tab 5

14. Provide a detailed statement describing the proposed project’s potential to pollute
should equipment malfunction or human error oceur, including a description of ]
backup controls and safety provisions. f

Sce Tab 6

15. Provide a map of appropriate scale to clearly show important natural features and
project buildings and processing equipment of the proposed project such as roads,
wetlands, railway sidings, drainage ways, tanks, sewer systems, water mains,
wells, etc.

See Tab 7

DE20764
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16. What is the current SIC code for the proposed use?
The SIC code for the proposed use in Delaware is:
4491 — Marine Cargo Handling : Dock and Pier Operations

There is no SIC code specifically for the Liguefied Natural Gas
Manufacturing Facility in New Jersey.

17. What is the current zoning and planned land use of the proposed project site?
See Tab 8

18.a. Will the proposed project require a zoning change? (YES/NO) NO
See Tab 9

18.. If s0, to what classification and what zoning authority is responsible for reviewing
and approving any change?
N/A

19. Will this project require new supporting facilities and what impacts will they have
on the environment, economics of the area, aesthetic quality, zoning, and
neighboring land uses?

See Tab 10

20. Have you enclosed your application fee check of $3,000 made out to the State of
Delaware?

Yes

21. If applicable, have you complied with 7 Del. Code, Chapter 79? The Secretary
will not make a decision on this application until the applicant has submitted all
necessary information to comply with Chapter 79,

Crown Landing LLC has submitted the background statement in |
accordance with 7 Del. Code, Chapter 79.
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22. Should this project proceed, what, if any, negative impact will be expected.
Provide a detailed paragraph on each of the following:

a. the environment.

b. the economy {corporate, state, county).

c. aesthetic effects.

d. number and type of supporting facilities required and the impacts, if any, on
these six factors.

¢. county and municipal comprehensive plans.

f. effect upon neighboring Jand uses,

See Tab 11

Under the penalty of perjury pursuant to 11 Del. C. $1221-123§, I hereby certify that the
information contained herein is true and complete to the best of my knowledge.

1 also hereby acknowledge that all the information in this application will be public

" information subject to the Delaware Freedom of Information Act, except for clearly

identified proprictary information agreed to by the Secretary of the Department of
Natural Resources & Environmental Confrol.

Title: Vice President

Date: November 30, 2004
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11.4 PROJECT FACILITIES
11.4.1 Dacking Facility (predominantly in Delaware)

The Docking Facility wiil consist of an approximately 2,000-foot-long pier and a single
berth designed to accommodate LNG carriers from 138,000 to 200,000 m? in capacity
(Figure 4). The berth will include four breasting dolphins equipped with fenders and
quick release hooks and five mooring dolphins equipped with quick release hooks to
safely moor the LNG carrier. The berth will include walkways between the dolphins and
the platform for personnel access and gangways between the carrier and the dolphins for
the transfer of crew. Crown Landing will install an electronic berthing aid system to

assist berthing operations.

The trestle will provide the structural support for the cryogenic piping, containment
trough, and utility lines from the shore to the berth and accommodate travel lanes for
light vehicles. The LNG will be transferred from the ship to the Manufacturing Facility
LNG storage tanks using the ship’s pumips. This bulk product will be transferred from
the ship through three 16-inch liquid unloading arms and will be transported from the pier
through a 44-inch diameter liquid unloading line to the storage tanks. Boil-off gas
(BOG) blowers will return part of the vapor generated during the unloading process from
the LNG storage tanks to the ship through one 16-inch diameter vapor return arm. The
remainder of the vapor is compressed, condensed back into LNG, and placed in the LNG
tanks. During the holding mode of terminal cperation (when no ship is unloading), a 12-
inch line circulates ILNG from the storage tanks to the main header at the end of the pier.
The LNG returns through the liquid unloading line to keep the line cold.

11.4.2 Mapufacturing Fucilities (Entirely in New Jersey)
The Manufacturing Facility includes the following components.

LNG Storage Tanks

The LNG will be stored in threc 158,000 m’ gross full-containment storage tanks,
comprised of a nine percent nickel steel inner tank, pre-stressed concrete outer fank, and a
concrete roof. The concrete outer tank will serve’as the secondary LNG impoundment to
contain LNG in the extremely unlikely occwirence that a leak develops in the inner tank
shell. All piping connections and tank nozzles will occur through the roof.

17
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Vapor Handling

During ship unloading, vapor in the storage tanks is displaced by unloading LNG from
the ship. Vapor is generated as boil-off in the storage tanks due to heat input from the
atmosphere. Blowers and compressors are used to move excess vapor from the storage
tanks either to the ship or to a recondenser vessel. Vapor sent to the recondenser is
condensed back into LNG by blending it with cold LNG from the low-pressure pumps.
As required, gaseous nitrogen will be introduced into the BOG condenser in order to
lower the heating value of the finished product.

Low-Pressure LNG In-Tank Pumps

The low-pressure in-tank pumps (three pumps per tank) are vertical centrifagal pumps
mounted within the tank and immersed in the LNG fluid inside a pump column. Pump
discharge will normally operate at a 160 psi differential into the low pressure header to
the BOG condenser. The three pumps provided in each LNG storage tank are capable of

sending out LNG capable of supporting the base load capacity of the Manufacturing
Facility from one tank,

High-Pressure LNG Pumps

The outlet liguid stream from the BOG condenser flows 1o the high-pressure LNG
pumps. These multi-stage units are each designed to pump the LNG to approximately
1,300 psig before vaporization. When the finished product is ready for distribution, the
actual send out pressure will be determined by pipeline delivery requirements. The high-

pressure pumps are vertical canned multistage cryogenic pumps. Seven pumps will be
installed.

LNG Vaporization

The LNG is processed using a closed loop shell and tube heat exchanger vaporization
system. Seven vertical shell and tube exchangers will be used to meet the base load
capacity of the Manufacturing Facility. W ene glycol (WEG) will be used as the
primary vaporization heating medium. Gas-fired heaters will heat the WEG mix. Ten
gas-fired water glycol heaters provide heating. The heaters will be installed with ultra-
low NOx burners to minimize air emissions. The heaters will be vented through one

stack, approximetely 150-foot-high. Four pumps will be available to pump the WEG
from the heaters to the LNG vaporizers.

Nitrogen
19
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A nitrogen injection system will be provided to reduce the heating value of the vaporized
gas. This system is required in the event of deliveries of LNG which when vaporized
will have heating values that exceed the limits of downstream facilities. The system will
consist of a cryogenic air separation plant incorporating air filtration and dehydration, air
and nitrogen compressors, heat exchangers, a turbo-expander, distillation towers, and a
750,000 gailon liquid nitrogen storage tank. The gaseous nitrogen will be injected into
the LNG stream at the BOG condenser. Direct BT'U analyzers will be used to monitor
and control the heating value of the vaporized LNG.

Mercaptan

Once the LNG is vaporized, the high pressure gas will be odorized using mercaptan. The
mercapian will be injected into the gas using measuring injection pumps at a rate
stipulated by the pipeline companies. The mercaptan will be stored on site in the vicinity
of the metering facilities.

The finished product will be sent out to the pipeline grid at a maximum pressure of 1,200
psig and a minimum temperature of 40°F. The tie-ins with the three pipelines will occur
on the Crown Landing Site. The Project will have a maximum delivery capacity of 0.6
BCFD to Transco, 0.5 BCFD to Columbia, and 0.9 BCFD to Texas Eastern, providing
operational flexibility for the planned Manufacturing Facility send-out capacity of 1.2
BCFD.

Buildings

Six enclosed buildings will be constructed for the Crown Landing Manufacturing
Facility:

e Administration Building — approximately 3,200 square foot one-story insulated metal
building for the administrative headquarters of the Manufacturing Facility;

e Maintepance/Warehouse Building — approximately 7,500 square foot, one-story
insulated metal building providing storage, maintenance, and repair areas;

¢ Motor Control Center (MCC) Building — approximately 8,500 square foot, one-story
insulated metal building housing the main control room and motor controls;

* Guardhouse — approximately 150 square foot one-story insulated metal building to
provide a security checkpoint for all incoming traffic to the Manufacturing Facility;

» Pier Control Building — approximately 960 square foat, one-story insulated metal
building located on the trestle and housing pier operations controls; And

o Utility Building - approximately 2,400 square foot, one-story building that contains
various Manufacturing Facility utilities.

20
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The facility will also include several metal shelters (up to 15,000 square feet) that contain
the air compressors, BOG compressors, water-ethylene glycol heaters, and associated
equipment.

Utilities

The Project requires various utilities for operation: * service and potable water, gas for
fueling the heaters, diesel fuel for the emergency generator, electricity, instrument and
plant compressed air, heating and air conditioning, on-site septic system, and storm water
management. The provision of these utilities is summarized in Table 1.

_ Fire Protection System

The fire protection system is designed in compliance with NFPA 59A requirements and
will provide for extinguishing Class A fires; provide water to cool structures and
equipment exposed to thermal radiation; and aid in dispersing flammable vapors. The
main components of the system will include:

. 300,000-gallon firewater storage tank;

. One clectric and one diesel powered firewater pumps;
. One electric motor-driven jockey pump;
o A firewater piping distribution system to provide water to the facility’s hydrants
and monitors; and
* ?‘ire] hydrants with monitors and hose reels strategically located throughout the
acility.

Fire extinguishers, which are remotely operated, will be provided throughout the

terminal. Dry chemical extinguishers will be placed at strategic locations throughout the
terminal.

21
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Table 1

Service water

Summary of Project Utility Requirements

Provided by on-site wells

Drinking water Delivered as bottled

Fuel gas with

Diesel fuel Delivered by

Electricity an independent feed from the existing Conectiv 69 kV transmission
Compressed air _Self generated with an air compressor system

Nitrogen

Heating and air

Electrical HVAC systems provided in enclosed buildings (Administrative Building,
conditioning

Maintenance/Warehouse Building, MCC Building, Guardhouse, Pier Control

Wastewater On-site septic system designed in accordance with New Jersey Administrative Code
79A

Stormwater On-site stormwater management facilities designed in accordance with New Jerscy

management Department of Environmental Protection Stormwater Management Guidelines
(NJDEP, 2003)

Utility nitrogen separation plant

LNG Project Controls

The Project contro! system will consist of a Distributed Control System (DCS) with an
independent safety control system. A central control room will be constructed for

complete plant control and monitoring. There will also be an operator control station
located on the pier.

11.4.3 LNG Carriers

Natural gas production is located primarily in remote areas, which are distant from
consumption centers. In order to efficiently bring the natural gas to market, it is
necessary to manufacture a liquid from the natural gas, which reduces the volume of the

natural gas by approximately 600 times, load the LNG onto specially designed ships, and
transport the cargo by sea.

The ships that will ransport the LNG from the liquefaction port to Crown Landing will
load the cargo of LNG into specially designed and constructed tanks. The cargo is kept
at atmospheric pressure by a combination of insulation, to minimize heat transfer to the
cargo, and boil-off gas generation. This boil-off gas is removed from the cargo and
preferentially burned in the ship’s engine room to supplement fuel oil.

All LNG ships calling at Crown Landing will be governed by a USCG - approved
Operating Plan for LNG on the Delaware River. The Operating Plan is developed by
taking into account public input and a formal risk assessment.

The ships that will deliver LNG to Crown Landing will be principally operated and
o b ships under the British flag. Ships will range from

] 0 g BP LNG ships, to 200,000 m®, which have yet to be
constructed. The dimensions of these ships are listed in Table 2 below.
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Table 2. LNG Ship Dimensions

Dimension Existing Ships Actual
Dimensions

Capacity in cubic meters 138.000
Length in feet 214

Beam in feet 138

Loaded Dravght in feet 38

Ballast Draught in feet 32

Depth of Hull in feet 85

Loaded Displacement in long 103,000

tons

Future Ships Approximate
Dimensions
200.000
1056
167
38
32
88
147,000

LNG ships are designed and constructed to meet standards for maximizing safety and
minimizing risk. These standards exist on a variety of scales from international to

domestic and include the following

v Intemational standards are developed by the International Maritime Organization
(IMO) and include Safety of Life at Sea (SOLAS), The International Code for the
Construction and Equipment of Ships carrying Liquefied Gases in Bulk (IGC
Code). These International standards are adopted by individual flag States into
their National legislation and ships are constructed and operated to these
standards. The construction and operation is monitored for compliance by the
relevant flag State. An example of this being the USCG have adopted all IMO
resolutions into the legislation of the US in the relevant CFRs. Additionally
classification societies, such as the American Bureau of Shipping, ensure that the
LNG ships are construcied and operated to their specific rules for construction

and maintenance.

» Domestic standards established by the USCG (46 CFR Part 154) and the
American Bureau of Shipping, which stipulate detailed construction
specifications, such as stee] quality as well as the IMO standards.

1144 Downstream Facilities

One of the primary advantages of the proposed site is the proximity to natural gas
transmission pipelines. The existing Columbia and Transco pipelines are located on the
Crown Landing Site. The tie-ins from the metering facility to the pipelines will be short
and will not require any new off-site rights-of-way. Texas Eastern has filed a scparate
application with FERC to extend its pipeline system approximately 12 miles to the
Crown Landing Site. Upon approval of its application, Crown Landing will also connect
to this lateral on-site. Metering and odorant injection facilities for all three pipelines will

be provided on the Crown Landing Site.
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Del. Op. Atty. Gen. 78-018 Page 1
Del. Op. Atty. Gen. 78-018, 1978 WL 22485 (Del.A.G.)
(Cite as: 1978 WL 22485 (Del.A.G.))

r]l Office of the Attorney General
State of Delaware

Opinion No. 78-018
October 5, 1978

Nathan Hayward IIIX
Director
Office of Management, Budget & Planning

QUESTIONS :

1. Does the exemption for docking facilities for a single industrial or
manufacturing facility for which a permit is granted or which is a nonconforming
use, found in 7 Del. €. § 7002(f), apply to docking facilities that are located in
the State of Delaware but serve an industry located in the State of New Jersey on
the eastern side of the Delaware River?

2. Does the term "bulk products" as used in the Coastal Zone Act (a) refer to
cargoes shipped in large bulk masses such as ocil, gas, coal and iron ore; (b) also
apply to cargoes of individually identifiable units such as container packets or
items of machinery or goods?

ANSWER :

1. The exemption found in 7 Del. ¢. § 7002(f) applies to facilities that are
located on the eastern boundary of Delaware which serve an industry located in New
Jersey in the same context that it would apply if the attached facility were
located on fast land in Delaware.

2. The term "bulk product" refers to cargoes shipped in large mingled masses and
not to cargoes of individually packaged units or individual product items.

DISCUSSION:

The Coastal Zone Act, 7 Del. C. Chapter 70 (the "Act") was adopted in 1972 amid
concerns regarding the future direction of development in the coastal area of
Delaware. The explicit purpose was to regulate land use in the "most critical areas
for the future of the state in terms of the guality of 1ife in the State". 7 Dej.
C. § 7001. The same section declarea that the public policy of the State of
Delaware is to control the location, extent and type of industrial development in
Delaware's coastal waters. The second purpose is to "better protect the natural
environment of its bay and coastal areas and safeguard their use primarily for
recreation and tourism." 1d. The remainder of that section makes it clear that the

purpose is not to discourage industry but rather to protect the small critical area
which comprises the coast of Delaware.

Water and air quality are a definite part of the environment sought to be
protected by the General Assembly. 7 Del. C. § 7004 (b)(1). The General Assembly

® 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Del. Op. Atty. Gen. 78-018 Page 2
Del. Op. Atty. Gen. 78-018, 1978 WL 22485 (Del.A.G.)
(Cite as: 1978 WL 22485 (Del.A.G.))

has recognized, however, that an exemption for a single use facility would not
interfere with the dual purposes of the Coastal Zone Act in such a way to be
impermissable under the legislative purpose 7 Del. C. § 7002(f) This section
states:

"Bulk product transfer facility" weans any port or dock facility, whether an
artificial island or attached to shore by any means, for the transfer of bulk
quantities of any substance from vessel to onshore facility or vice versa. Not ~
included in this definition is a docking facility or pier for a single industrial
or manufacturing facility for which a permit is granted or which is a nonconforming
use. Likewise, docking facilities for the Port of Wilmington are not included in
this defimition.

*2 The easternm boundary of the State of Delaware extends in part to the low water
mark on the eastexrm side Jf the Delaware River within the 12 mile circle described
from New Castle. 29 Del. C. § 201. If the development on the easternm rim of the
state were to be uncontrolled by the regulatory mechanism of the Coastal Zone Act,
pressure of development antithetical to the Act would exist. As the Act states: "It
is further determined that offshore bulk product transfer facilities represent a
significant danger of pollution to the coastal zone and general pressure for the
construction of industrial plants in the coastal zone. . .For these reasons,
prohibition against bulk product transfer facilities in the coastal zone is deemed
imperative.® 7 Del. C. § 7001

The question then becomes the extent to which these same rules apply where the
adjacent facility is located in another jurisdiction over which the Delaware
legislature has no authority. There is no reason to believe that the legislature
intended any different rule to apply to unattached lands from the lands attached to
the Delaware shore within the Coastal Zone. Allowing the bulk product transfer
facilities to generate pressure for industry anywhere in the water and air basins
would be contrary to the purposes of the Act. This would apply no less to that part
of Delaware which is located adjacent to New Jersey than to the fast lands of
Delaware itself.

Failure to apply the exemption to those facilities built adjacent to New Jersey
would lead to an anomalous administration of the Act. The Act should not be read so
as to produce an absurd resplt. Opinion of the Justices. Del. Supr., 295 A.23 718
(1972) and State v. Braun, Del. 378 A.2d 640 (1977).

As to the second question, the term "bulk" ig defined in Webster's Unabridged
Dictionary as "in a wmass; loose; not enclosed in separate pPackage or divided in
separate parts". Webster's Third New International Dictionary, p. 283 (Ed. 1981).
There are a number of cases in accord with the dictionary meaning of the word
*bulk", thus it has been held to be "neither counted, weighed, nor measured",

v State, Neb. Supr 121 NW 588 (1909): contra distinguished from "parcel®,
Standard 0il v. Commonwealth. Ky. Ct. App 82 sw 0 (1904): "of indefinite
proportion", Naftalin v. John Wood Co.. Supr. 116 NW 2d 91 (1962) The term
"laden in bulk" means loose in the hold or not included in boxes, bales or casks,
Standard 0il Co., supra. The cited cases use the commercial definition of the term.
Terms in a statute relating to trade or commerce are presumed to be used in their
trade or commercial sense. 2A Sutherland, Statutory Construction (Sands 4th ed
1373) § 47.31. In this case, the commercial and the dictionary meaning are in
accord. Therefore, the proh bition in against offshore gas,

® 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works
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Del. Op. Atty. Gen. 78-018 Page 3
Del. Op. Atty. Gemn. 7B-018, 1978 WL 22485 (Del.A.G.)
(Cite as;: 1978 WL 22485 (Del.A.G.))

liquid or solid bulk product transfer facilities would not refer to individual
producte or packages.

In summary, the State of Delaware should apply the exemption for the single use
bulk product transfer facility in the same manner as if the attached facility were
also located in Delaware. Therefore, if a permit would have been granted or if the
facility would be a neonconforming use had the facility been located in Delaware,
the single use exemption may apply. The term "bulk" refers to commingled goods and
not to individual packages or products.

*3 If you have any further questions, please feel free to call me.

Sincerely,

June D. MacArtor

Deputy Attorney General
APPROVED BY:

Richard R. Wier, Jr.
Attorney General

Del. Op. Atty. Gen. 78-018, 1978 WL 22485 (Del.A.G.)

END OF DOCUMENT

® 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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RUN_NO RPTD_DT FIRE_D LOCATION

94018554
94018642
94018749
94019498
94019501
94019716
94020000
94020324
84020849
94021991
94022797
94023055
94023429
94023642
94023754
94025182
94025252
94025447
94026042
94026758
94027176
94028728
94029908
94029985
94034313
95008022
95008339
95010268
95011327
95012292
95012848
95014886
95016667
95017137
85018105
95018179
95018257
95018312
55016998
95010304
95019334
95019336
95021070
95021093
95022520
95022916
95027962
95023593
95024017
95024348
96024970

19940703
19940703
19940704
19940711
18940712
19940714
18940716
18940720
19940725
19940806
19940814
19940817
19940821
19940823
19940824
19940909
19940909
19940911
18940918

18940925

19940929
19941015
19941028
19041029
19841213
19950325
19950328
19950417
19950427
19950507
19950512
19850601
19950618
19950623
19950703
19950704
19850705
192850706
19950743
10050715
10850715
19950715
19060728
19950729
19950841
19960815
19950816
18950822
19050826
19850829
100950004

1533 PEA PATCH iSL NORTH END

1533 DE RIVER OFP DEL CITY MARINA

2933 DELAWARE RIVER - REEDY ISLAND

1533 DELAWARE RIVER ACROSS DELAWARE CITY
2933 DEL AWARE RIVER OPPOSITE OAKWOOD BEACH
2933 REEDY ISLAND DELAWARE RIVER

1133 1 MIiLE NORTH DEL MEM BRIDGE

2933 DEL RIVER S OF CANAL

2933 DE RWER OFF AUGUSTINE BEACH

2933 DELAWARE RIVER AT AUGUSTINE BEACH
20833 DEL RIVER ON NJ SIDE OF JETTY

1534 DELAWARE RIVER AREA

1834 DELAWARE RIVER

1533 DELAWARE RIVER/PEA PATCH ISLAND
2833 DELA RIVER/REEDY ISLAND

2933 REEDY ISLAND RANGE - BOUY 2R

4834 DE RIVER OPP RIVERVIEW BEACH PARK
2033 DEL RIVER

" 1834 DELAWARE RIVER OFF KELLY POINT

2833 DELAWARE RIVER/HOPE CREEK

2933 DE RIVER E SIDE OF REEDY ISLAND

2933 DEL RIVER AT REEDY ISLAND

2433 DEL RIVER STH OF ARTIFICIAL ISL

1533 DELAWARE RIVER/STAR ENTERPR

2933 DELAWARE RWER/REEDY ISLAND

1834 DELAWARE RIVER OFF PENNSVILLE RAMP
1533 DEL RIVER NEAR FT MOTT

1133 DELAWARE RIVER NORTH OF EDGEMGCOR PLANT

1333 DELAWARE RIVER OFF CITISTEEL

1834 DEL RIVER BATTERY PARK

2033 DELAWARE RIVER NEAR ELNISBORO POINT
2833 25 AUGUSTINE BEACH, A5

2033 DEL RIVER/AUGUSTINE BEACH

2433 DELAWARE RIVER NEAR ARTIFICIAL ISLAND
2933 36 AUGUSTINE BEACH, A5

1633 DELAWARE RIVER/STAR JETTY

2933 DELAWARE RIVER NEAR ARTIFICAL ISLAND
1333 DELAWARE RIVER/BELLVUE RANGE

1833 DELAWARE RIVER- BUOY 1D- DEEPWATER RANGE-

2933 REEDY ISLAND
2933 24 AUGUSTINE BEACH, AS
1533 PEA PATCH ISLAND/DELAWARE RIVER

1133 DELAWARE RIVER NORTH OF MARINE TERMINAL

1534 DELAWARE RIVER/DEL CITY

1834 DELAWARE RIVER NEAR LUKENS DRIVE

2933 QFF OAKWOOD BEACH ELSINBORO

1834 DELAWARE RVER, SOUTH OF DEL. MEM BRIDGE
2433 DEL RIVER 2 MI SOUTH OF POWER PLANT

1834 DELAWARE RIVER/RIVERSIDE PARK

2933 DEL RIVER OFF OF PORT PENN

1333 DEL RIVER/CLAYMONT

4003

DE26671



95025327
95025393
95026501
95026643
95026840
95026845
95027620
96027684
95027808
95027878
95031480
95033274
95036214
96011011
96011023
95011158
98012457
96013248
26014777
96014844
05014885
96015510
96015518
96016909
96019707
06021364
96021808
96022677
96023371
96023483
96024209
96024216
96027450
96027670
96027603
98027705
96028350
96030548
95030678
96030827
96031696
96031756
96031856
96032107
97004390
97014306
07015448
97015757
97016081
97016083
97016199
87016556

15950807
18950908
19950020
19950021
18050823
19950923
18950930
19951001
18951002
19951003
198561106
19051123
19851220
19960415
19860415
19960417

19950428 -

19960506
18960520
19960521
19960621
19980527
199680527
19960608
19960705
19860721
19960725
18960804
19950810
18960811
19960818
19960818
19860919
19060921
19960921
18880821
19960928
18961017
19961018
19861020
19961027
18961029
19961029
19961101
19970212
19970513
19970523
18970525
19970528
19970528
18970529
19970602

DE26672

2033 CHERRY ISLAND FLATS

2933 DELAWARE RIVER NEAR PORT PENN

1834 DELAWARE RIVER OFF NEW CASTLE

1834 DELAWARE RWER/NEW CASTLE

1133 DELAWARE RIVER OPPQSITE LEPARC CONDOS
1834 DELAWARE RIVER OFF PENNSVILLE BOAT DOCKS
1533 DEL RIVER N OF PEA PATCH ISLAND

1533 DEL RIVER, 1/2 Mi N OF PEA PATCH ISLAND

1833 DELAWARE RIVER OFF NEW CASTLE

1533 PEA PATCH ISLAND

1534 DELAWARE RIVER NEAR PIER 2

1534 DELAWARE RIVER/SALEM RIVER

1333 DEL RIVER OFF PHOENIX STEEL

20933 DELAWARE RIVER NEAR SAM GREENS BEACH
2933 DELAWARE RIVER OFF AUGUSTINE BEACH

1133 DELAWARE RIVER OFF DPL EDGEMOOR

2033 DELAWARE RIVER OFF PORT PENN

2033 REEDY ISLAND JETTY

2033 DEL RIVER 1/2 MI-STH OF DMB

1834 DEL RIVER OFF BATTERY PARK

1133 DELAWARE RIVER OFF DP/L EDGEMOOR

1534 DELAWARE RIVER BY FOWER LINES

1834 DELAWARE RIVER OFF 3RD 8T - NEW CASTLE
1533 DEL RIVER OFF FORT MOTT

1834 DEL RIVER OPF DEEMERS BEACH #80UY 4-D
2033 DEL MEMO BRIDGE

1833 DEL RIVER S OF NEW GASTLE

0433 DELAWARE RIVER OPP SALEM NUCLEAR PLANT
2933 DELAWARE RIVER OPP AUGUSTINE BEACH
1533 DELAWARE RIVER BET POWER LINES/FORT MOTT
1534 DEL RIVER BTWN SALEM COVE/PEA PATCH IS
1534 DEL RIVER S OF PEA PATH ISLAND

1333 DELAWARE RIVER - BELLEVUE RANGE #7C

1833 DELAWARE RIVER OFF NEW CASTLE

1333 DELAWARE RIVER AT PA/DEL LINE

1834 DELAWARE RIVER BTWN DMB/PEAPATCH IS
1633 DEL RIVER AT FORT DEL NJ SIDE

1833 DELAWARE RIVER NORTH OF RIVERVIEW BEACH
1834 DEL RIVER OFF PENNSVILLE

2033 UNDER DEL MEMO BRIDGE EAST TOWER

2433 DEL RIVER OFF SALEM NUCLEAR PLANT

1834 DEL RIVER OFF KELLYS POINT OPP NEW CASTL
2033 DEL RIVER OFF ARTIFICIAL ISLAND ]
1533 DELAWARE RIVER UNDER HIGH TENSION WIRES
1533 DEL RWER AREA OF PEA PATCH ISLAND

2933 DEL RIVER AREA OF AUGUSTINE BEACH

2933 DELAWARE RIVER OFF AUGUSTINE BEACH
1833 DELAWARE RIVER OFF BATTERY PARK

2933 DEL RIVER S OF C/D CANAL

1834 DEL RIVER END OD CHESTNUT ST

2933 DELAWARE RIVER AT AUGUSTINE BEACH

1333 DEL RIVER S OF MARCUS HOOK

DE26672

4004



97017084
87017157
97017302
97017340
97017720
97018175
97018205
97018783
87049097
97019543
07020413
47020525
97020737
97021355
97022880
97022805
97023964
97024660
97025305
97026453
97027043
97028259
97028444
g7028603
97030859
97030807
97030914
97032136
97032440
97032563
97035828
97036865
97037526
98000837
98001644
98007025
98008191
98009023
58011360
96011476
98012151
98092580
98012747
98012783
980126861
08012095
98013531
96013670
98014275
98014527
98015792
98016243

19970606
19570607
10070808
19570608
18970811
19970615
19970815
19970621
19970623
19970627
19870705
19970708
19970708
19970713
19970726
19970726
19970805
19970811
19970817
19970819
19970902
10970914
10970918
19970917
19971008
19971006
19971006
19971017
10971020
19971021
19971117
19971127
19971203
109804106
19980115
19980303
19980314
19980321
10980411
19980413
19980418
19980423
10880424
19080424
10960425
19980426
19980501
19980502
19980507
13980508
19980520
19080524

DE26673

1833 DEL RIVER/DEEMERS BEACH

1834 DEL RIVER OFF NEW CASTLE

1834 DELAWARE RIVER OFF BATTERY PARK

29233 DEL RIVER AT REEDY ISLE

1833 DEL RIVER DFF BATTERY PARK

2033 DELAWARE RIVER NORTH OF DEL MEMO BRIDGE
2933 AUGUSTINE BEACH

1533 DEL RIVER, 1/4 Ml N OF PEA PATCH ISLAND

1834 DELAWARE RIVER OFF PENNSVILLE

* 2034 DELAWARE RIVER

2933 ARTIFICAL ISLAND

2033 DELAWARE RIVER S OF DMB

1834 DELAWARE RIVER/THIRD ST

2933 DEL RIVER SCUTH OF REEDY ISLAND

1533 PEA PATCH ISLAND

1533 DEL RIVER OFF DEL CITY PIER

1133 DELAWARE RIVER AT DP/L

1834 DEL RIVER AT END OF DELAWARE ST

1534 DELAWARE RIVER NEAR THE SALEM RIVER
1834 DELAWARE RIVER OFF OF PENNSVILLE

1533 DELAWARE RIVER NORTH OF PEA PATCH ISLAND
1534 DELAWARE RIVER OPP SALEM RIVER

1533 DELAWARE RIVER N OF PEAPATCH ISLAND
1333 DELAWARE RIVER/PA LINE

1834 DELAWARE RIVER AT PENNSVILLE BOAT RAMP
1534 DEL RIVER ENT TO G/D CANAL

2933 DEL RIVER OFF ARTIFICIAL ISLE

1133 DELAWARE RIVER OFF DUPONT EDGEMOOR
1133 OFF FOX POINT

1333 DEL RIVER S OF PA LINE

4333 DELAWARE RIVER OPPOSITE CAPTAINS DECK
1333 DE RIVER OPP CAPTAINS DECK

2034 W MAIN/DELAWARE PENNSGROVE

2033 DE| AWARE RIVER NEAR KELLYS POINT

1533 DEL RIVER/POWER LINE

1533 DE RIVER NEAR PEA PATCH ISLAND

1133 DELAWARE RIVER OFF DOD, OLDMANS TWNSHP
1833 DELAWARE RIVER OFF DOBBINSVILLE

1834 DEL RIVER AREA RIVERVIEW INN

2933 DE RIVER OFF AUGUSTINE BEACH

1833 DELAWARE RIVER NORTH OF HAMBURG COVE
2933 DELAWARE RIVER 1/4 MI NORTH OF PORT PENN
2933 DELAWARE RIVER NEAR PORT PENN

2933 DELAWARE RIV/REEDY PT

2333 DELAWARE RIVER EAST OF REEDY POINT ISLAN
2033 DEL RIVER S DEL MEMO BRIDGE

2933 DELWARE RIVER OFF BAYVIEW BEACH

2033 DELAWARE RIV 1/4M S OF BRIDGE

2034 DELAWARE RIVER N OF DMB

1834 DELAWARE RIVER OFF BATTERY PARK

2033 DELAWARE RIVER/RIVERVIEW INN

2033 DEL RIVER SOUTH OF DEL MEMO BRIDGE

DE26673

4005



98016351
98016841
08017545
08018261
98018969
98019595
98020028
98020432
98021387
98022038
08022831
98023533
98023599
9BOZ36BS
98023743
98024337
98024385
98024446
98024718
98026332
98025970
98026167
98026641
98028496
98028501
98029177
86030010
98030108
98030811
98032207
98032033
98033302
98033561
98033088
98035259
98035470
98038434
98036974
98037391
95000547
98002631
99008062
99010349
9012113
98013204
99013888
99013920
99014281
99014675
99016038
69015071
99016043

19880525
19060529

19080803

19980609
19880615
19980620
19080624
19980628
10980706
19980712
19080719
198980725
19980726
19980726
19980727
19980801
19280801
189880802
19980804
19980809
19880814
19080816
19980820
19980906
19980906
19980912
19080819
18880919
19960925
19981006
13981012
19981015
19981018
19981021
18981031
19981102

19081110 °

19981115
10981118
19990105
16980120
18900306
19990324
18980407
10990417
19990422
19980422
19990425
19980428
19890501
10990501
19990609

DE28674

1533 DELAWARE RIVER OFF DELAWARE CITY

2033 UNDER DELAWARE MEMORIAL BRIDGE

1834 DEL RIVER N OF JETTY OPP RIVERVIEW BEACH
1133 DEL RIVER OFF EDGEMOOR

1834 DELAWARE RIVER NMEAR BATTERY PARK

2933 AUGUSTINE BEACH

1133 DEL RIVER BUOY 4 IN THE BELLVUE RANGE
2933 DELAWARE RIVER/C/D GANAL

1834 DE RIVER OFF PENNSVILLE

2033 DELAWARE RIVER S OF DME

2033 DELAWARE RIVER, 1/4 M1 S OF DMB

2033 DELWARE RIVER UNDER DEL MEMG BRDG
1533 PEA PATCH ISLAND

1534 PEA PATCH ISLAND

1534 DEL RIVER OFF AUGUSTINE BEACH

1533 DELAWARE RIVER NORTH OF THE TOWERS
1533 DE RIVER NEAR NORTHERN TiP OF PEA PATCH
1533 DELAWARE RIVER, N OF STAR PIERS

1333 DELAWARE RIV/PA

1533 PEA PATCH ISLAND

1333 DEL RIVER OPP HOLLY OAK

1533 1533 DELAWARE RIVER, DELR

2033 DELAWARE RIVER OPP PENNSVILLE

1833 DEL RIVER OFF DEEMERS BEACH

1833 DEL RIVER JERSEY SIDE JETTY N FOWER LINE
1133 DELAWARE RIVER/EDGEMOOR

2033 AUGUSTINE BEACH/SLUCE GATE

2033 DELAWARE RIVER, SOUTH OF DMB

1533 DELAWARE RIVER, 100 FT E OF REEDY ISLAND
1833 DELAWARE RIVER/BATTERY PARK

2933 DEL RIVER/NECULAR PLANT

1333 DEL RIVER OPP HARBOR HOUSE APTS

1133 DEL RIVER AT FOX POINT PARK

1533 DELAWARE RIVER/G/D CANAL

1533 1533 DELAWARE RIVER, DELR

2034 DEL RIV OFP CHAMBERS WORKS

2033 DEL RIVER S OF DMB

2933 DEL RIVER/S OF REEDY PT

1833 DELAWARE RIVER OFF DOBBINSVILLE

2533 DELAWARE RIVER OFF AUGUSTINE BEAGH
1533 HAMBURG GOVE

1833 DELAWARE RIVER OFF LLANGOLLEN ESTS
1834 DELAWARE RIVER END THIRD ST NEW GASTLE
1534 DELAWARE RIVER

2933 DEL RIVER #4L

1533 DEL RIVER UNDER THE POWER LINES

2933 DELAWARE RIVER

2633 DELAWARE RIVER

2933 DELAWARE RIVER N OF REEDY ISLAND

1833 DELAWARE RIVER BULKHEAD BAR BACK CHANNEL
2034 DELAWARE RIVER OFF AUGUSTINE BEACH
1533 DELAWARE RIVER OFF DEL CITY

4006

DEZ26674



99016576
95016693
99017023
99018550
99018596
99018831
29019944
89020322
89020399
59021040
99021143
99021163
99021168
99021168
99022214
99022275
99022681
09023006
99023015
00023167
95023954
99023961
90024167
99024681
89025448
99026853
99026169
99027600
99027832
99028259
95028273
99029179
99029262
99030364
99030557
99030613
99031191
99031347
99031790
99031890
99032883
99033426
99034822
98036030
99036209
95037440
98038456
99040519
99041666
8659
11337
12144

19990514
19990514
19990547
19980529
19990529
19990531
19990609
19990612
19990613
19990518
19990619
19930620
19980820
19880620
19090628
19090620
19860702
19990704
19990704
19990705
19990711
18990711
19990713
18990717
19990724
18990727
19990730
19900809
19990811
19900814
19050814
19990821
19890822
19990831
16980902
19990002
19990906
19990008
19990911
19960912
19990017
19990620
19991001
19951011
19981012
19991022
19991030
19991114
19991123
20000307
20000327
20000402

DE26675

1834 DEL RIVER NEAR E 6TH €T

2933 DELAWARE RIVER OFF ARTIFICIAL [SLAND
2033 DEL RIVER SOUTH OF BRIDGE

2033 DEL RIVER 4/4 M § OF BRIDGE

2033 DELAWARE RIVER

1533 DELAWARE RIV/G/D CANAL

2933 DELAWARE RIVER SOUTH OF REEDY ISLAND
2033 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1533 DELAWARE RIVER/HAMBURG COVE, DELR
2033 DEL MEMOQ BRIDGE/DELAWARE RIVER, DELR
1833 BULKHEAD SHOAL/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1333 DELAWARE RIVER/HARBOR HOUSE APTS, DELR
2033 DELAWARE RIVER/OAKWOOD BEACH, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
1833 DELAWARE RIVER/GRD STREET

2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR
1633 DELAWARE RIVER/MOTIVA PIERS

2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
1533 1533 DELAWARE RIVER, DELR

1634 C AND D CANALIDELAWARE RIVER, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1333 DEL RIVER OPP GRUBBS LANDING

2933 DELAWARE RIVER/REEDY ISLAND, DELR
2033 DELAWARE RIVER S OF DEL MEM BRI

2033 DELAWARE RIVER/REEDY ISLAND BAR, DELR
1634 DELAWARE RIVER/PEA PATCH ISLAND, DELR
2933 AUGUSTINE BEACHDELAWARE RIVER, DELR
2933 AUGUSTINE BEACHDELAWARE RIVER, DELR
2033 ARMY CREEK/DELAWARE RIVER, DELR

1533 15633 DELAWARE RIVER, DELR

1834 DELAWARE RIVER/RIVERVIEW BEACH, DELR
1133 DELAWARE RIVER/FOX POINT PARK, DELR
1834 DELAWARE RIVER OFF PENNSVILLE BEACH
1533 DEL RIVER JETTY BY POWER LINES

1334 DELAWARE RIVER/PENNS BEACH, DELR

1833 DELAWARE RIVER SOUTH OF BATTERY PARK
1534 C AND D CANAL/DFL AWARE RIVER, DELR
1834 DELAWARE RIVER OPPOSITE PENNSVILLE
1634 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1333 DELAWARE RIVER/HOLLY OAK, DELR

1333 CITISTEEL MILL/DELAWARE RIVER, DELR
1833 DELAWARE RIVER JUST SOUTH OF DEL MEM
1533 DELAWARE RIVER MOUTH OF CANAL SOUTH SIDE
2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1533 DELAWARE RIVERMHIGH POWER LINES, DELR
1533 DELAWARE RIVER/MOTIVA PEIR

4007

DE26675



13996
14973
16601
16751
17447
19211
20549
20940
24020
21381
22037
23030
23322
23411
23563
24498
24510
25420
26142
26D85
27325
27337
28827
31095
31318
31635
31913
33012
33081
33110
34596
34616
34818
34838
35118
35564
35590
35593
36594
36740
35288
40705
41246
41286
41915
44314
1000413
1008601
1013018
1015107
1015512
1015777

20000416
20000424
20000506
20000507
20000512
20000525
20000604
20000807
20000808
20000610
20000615
20000620
20000623
20000623
20000624
20000701
20000702
20000708
20000713
20000720
20000723
20000723
20000803
20000820
20000822
20000824
20000826
20000803
20000004
20000804
20000915
20000915
20000915
20000917
20000919
20000922
20000923
20000923
20000930
20001001
20001020
20001031
20001103
20001104
20001108
20001127
20010103
20010307
20010409
20010426
20010428
20010430

DE26676

1834 BATTERY PARK/DELAWARE RIVER, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
1533 1533 DELAWARE RIVER, DELR

2933 DELAWARE RIVER/REEDY ISLAND BAR, DELR
2033 DELAWARE RWER/REEDY IELAND BAR, DELR
2033 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1834 DEL RIVER OFF BOAT RAMP NEWCASTLE
1533 1533 DELAWARE RIVER, DELR

" 1534 DELAWARE RIVER MOUTH SALEM RIVER

1834 DELAWARE RIVER/PENNS BEACH, DELR -~

1833 DELAWARE RIVER NORTH OF POWER LINES

1534 DELAWARE RIVER/SALEM RIVER, DELR

1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1533 DELAWARE RIVER NORTH OF PEA PATCH ISLAND
1533 DEL RIVER/MOTIVA PIERS

1824 DELAWARE RIVER/RIVERVIEW BEACH, DELR

-2033 DEL MEMQ BRIDGE/DELAWARE RIVER, DELR

1533 1533 DELAWARE RIVER, DELR

2933 DELAWARE RIVER/REEDY ISLAND, DELR
2033 AUGUSTINE BEACH/DELAWARE RIVER, DELR
1834 DELAWARE RIVER OFF NEW CASTLE

1534 DELAWARE RIVER NEAR REEDY POINT

1834 BATTERY PARKDELAWARE RIVER, DELR
1834 BATTERY PARK/DELAWARE RIVER, DELR
1634 C AND D CANALUDELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1833 DELAWARE RIVER NEAR HAMBURG COVE
2033 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1834 DELAWARE RIVER/MEW CASTLE FLATS, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR
2033 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1533 DELAWARE RIVER JETTY JUST N OF DEL CITY
1133 DELAWARE RIVER APPROX 2 MILES N PORT
1533 15633 DELAWARE RIVER, DELR

1533 1533 DELAWARE RIVER, DELR

2033 DELAWARE RIVER

1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1633 1533 DELAWARE RIVER, DELR

2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1534 C AND D CANALJDELAWARE RIVER, DELR
1834 DELAWARE RIVER/NEW CASTLE FLATS, DELR
2933 DELAWARE RIVER AREA ARTIFICIAL ISLAND
2033 DEL MEMO BRIDGEIDELAWARE RIVER, DELR
1833 DEEMERS BEACH/DELAWARE RIVER, DELR
1133 DELAWARE RIVER AREA EDGEMOCR

1834 BATTERY PARK/IDELAWARE RIVER, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR

DE26676

4008



1017396 20010511
1017422 20010511
1017688 20010513
1019108 20010522
1019470 20010525
1020697 20010603
1021250 20010607
1021523 20010608
1021638 20010810
1022113 20010613
1022299 20010614
1023451 20010622
1023595 20010623
1023618 20010624
1024511 20010630
1024648 20010701
1024666 20010701
1024686 20010701
1024728 20010701

1025871 20010710 -

1026142 20010711
1026287 20010712
1026516 20010714
1026633 20010716
1027483 20010721
1028029 20010725
1030073 20010809
1030510 20010811
1032700 20010826
1033302 20010831
1034362 20010807
1034410 20010908
1036319 20010921
1038160 20011004
1039053 20011010
1039145 20011011

1039415 20011013

1039815 20011016
1041021 20011024
1041422 20011027
1042571 20014103
1043651 20011111
1046027 20011121
1045305 20011123
2002054 20020115
2003396 20020124
2013360 20020406
2013735 20020409
2014224 20020412
2017342 20020504
2018811 20020514
2019107 20020518

DE26677

1534 C AND D CANAL/DELAWARE RIVER, DELR
1534 DELAWARE RIVER/ST GEORGES CREEK, DELR
1533 1533 DELAWARE RIVER, DELR

1133 DELAWARE RIVER/STONEY CREEK, DELR
2033 DELAWARE RIVER/RIVER EDGE IND PARK
1533 1533 DELAWARE RIVER, DELR

2933 DELAWARE RIVER/REEDY ISLAND, DELR

2933 DELAWARE RIVER OFF AUGUSTINE BEACH
1833 DELAWARE RIVER OFF BATTERY PARK

1133 CHERRY ISLAND FLAT/DELAWARE RWER, DELR
1834 DELAWARE RIVER/NEW CASTLE FLATS, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
2633 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
2033 DELAWARE RIVER/REEDY ISLAND, DELR

1133 DELAWARE RIVER/FOX POINT PARK, DELR
1534 DELAWARE RIVER/HIGH POWER LINES

1834 BATTERY PARK/DELAWARE RIVER, DELR
1834 BATTERY PARK/DE! AWARE RIVER, DELR
1333 DELAWARE RIVER/OLDMANS CREEK, DELR
2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1834 BATTERY PARK/DELAWARE RIVER, DELR
1133 DELAWARE RIVER/OLDMANS POINT, DELR
2933 AUGUSTINE BEACHIDELAWARE RIVER, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2933 DELAWARE RIVER/REEDY ISLAND, DELR

1533 1533 DELAWARE RIVER, DELR

1634 C AND D CANAL/DELAWARE RIVER, DELR
1834 DELAWARE RIVER/RIVERVIEW BEACH, DELR
2033 ARTIFICIAL ISLANDDELAWARE RWER, DELR
2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
1834 DELAWARE RIVER/PENNS BEACH, DELR

2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
2833 50 DELAWARE RIVER, DELR

1133 DELAWARE RIVER NEAR EDGEMOOR

1533 1533 DELAWARE RIVER, DELR

1534 DELAWARE RIVER/PEA PATGH ISLAND, DELR
2933 DELAWARE RIVER/REEDY ISLAND BAR, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2933 DELAWARE RIVER/PORT PENN, DELR

1834 BATTERY PARK/DELAWARE RIVER, DELR
4133 CHERRY ISLAND FLAT/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1333 DELAWARE RIVER/HOLLY OAK, DELR

1533 DELAWARE RIVER/HIGH POWER LINES, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1834 DELAWARE RIVER/RIVERVIEW BEACH, DELR

DE26677

4009



2020456
2020863
2021575
2021680
2022182
2022217
2022707
2022739
2023582
2023626
2023752
2024432
2024552
2025017
2025028
2025058
2025187
2026088
2026251
2026311
2026338
2026558
2026660
2026820
2027004
2027434
2027875
20279861
2028102
2028237
2029008
2029430
2029698
2031016
2031047
2031062
2031139
2031643
2031979
2033017
2033214
2034274
2038261
2039157
2039937
2041243
2045285
2046762
2050759
2052620
3000884
3003463

20020525
20020527
20020601
20020802
20020805
20020605
20020609
20020608
20020615
20020615
20020616
20020621
20020622
20020625
20020625
20020626
20020626
20020702
20020703
20020704
20020704
20020705
20020706
20020707
20020709
20020711
20020714
20020715
20020716
20020717
20020722
20020725
20020728
20020804
20020804
20020804
20020805
20020808
20020810
20020817
20020818
20020825
20020022
20020928
20021003
20021012
20021109
20021120
20021218
20021231
20030107
20030126

DE26678

2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
1833 BULKHEAD SHOAL/DELAWARE RIVER, DELR
1834 BATTERY PARK/DELAWARE RIVER, DELR
1133 DELAWARE RIVER/OLDMANS POINT, DELR
1533 1533 DELAWARE RIVER, DELR

1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1333 DELAWARE RIVER/OLDMANS CREEK, DELR
1533 1533 DELAWARE RIVER, DELR

2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGEMELAWARE RIVER, DELR
1533 1533 DELAWARE RIVER, DELR

2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
2033 DEL MEMO BRIDGEDELAWARE RIVER, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR
1133 DELAWARE RIVER/FOX POINT PARK, DELR
1333 DELAWARE RIVER/PA STATE LINE, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR
1834 DELAWARE RIVER/RIVERVIEW BEACH, DELR
2833 ALLOWAY CREEK/DELAWARE RIVER, DELR

1333 DELAWARE RIVER/HARBOR HOUSE APTS, DELR

1534 DELAWARE RIVER/SALEM RIVER, DELR

2933 DELAWARE RIVER/REEDY iSLAND BAR, DELR
1834 DELAWARE RIVER/RIVERVIEW BEACH, DELR
1534 DELAWARE RIVER/SALEM COVE, DELR

2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1534 C AND D CANAUDELAWARE RIVER, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND; DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2033 AUGUSTINE BEACHIDELAWARE RIVER, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
2033 DEL MEMO BRIDGEDELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
1534 DELAWARE RIVER/SALEM COVE, DELR

1834 DELAWARE RIVER/RIVERVIEW BEACH, DELR
1533 1533 DELAWARE RIVER, DELR

2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR
2033 AUGUSTINE BEACH/DELAWARE RIVER, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
2533 DEL RIVER BAKER RANGE

2933 DELAWARE RIVER/REEDY ISLAND, DELR
1534 DELAWARE RIVER/SALEM COVE, DELR

1533 1533 DELAWARE RIVER, DELR

2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
2033 DELAWARE RIVER/REEDY ISLAND BAR, DELR
2833 DELAWARE RIVER/REEDY ISLAND, DELR
1533 1533 DELAWARE RIVER, DELR

4010
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3004699
3007601
3011511
3012692
3016273
3016563
3016620
3016793
3017506
3017614
3017773
3018944
3018952
3021525
3022105
3022254
3023123
3023455
3024359
3026000
3028415
3026723
3027457
3027547
3027595
3027744
3029438
3029792
3029974
3030188
3030206
3030308
3030878
3032328
3032834
3033383
3033902
3034847
3034767
3034771
3034938
3035924
3037413
3038420
3040590
3041490
3041657
3042145
3044857
3045615
3046388
3046832

20036204
20030222
20030324
20030329
20030418
20030427
20030427
20030428
20030503
20030504
20030505
20030514
20030514
20030602
20030607
20030608
20030613
20030615
20030621
20030701
20030704
20030706
20030711
20030712
20030712
20030713
20030725
20030728
20030729
20030730
20030730
20030731
20030804
20030814
20030818
20030821
20030824
20030829
20030830
20030830
20030831
20030807
20030916
20030918
20031002
20031008
20031000
20031012
20031030
20031104
20031109
20034113

 DE26679

1133 DELAWARE RIVER/IFOX POINT PARK, DELR
2033 DEL MEMO ERIDGE/DELAWARE RIVER, DELR
1533 1533 DELAWARE RIVER, DELR

1133 DELAWARE RIVER/FOX POINT PARK, DELR
1534 G AND D CANAL/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1333 DELAWARE RIVERMOLLY OAK, DELR

2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
2033 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2933 DELAWARE RIVER/REEDY ISLAND, DELR
2933 DELAWARE RIVER/REEDY [SLAND BAR, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
1533 BRAMCH CANAL, DELAWARE CITY

2933 DELAWARE RIVER/ELISINBORO POINT, DELR
1533 BRANCH CHANNEL/DELAWARE RIVER, DELR
1834 DELAWARE RIVER/RIVERVIEW BEACH, DELR
15633 1533 DELAWARE RIVER, DELR

1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1533 BRANCH CANALDELAWARE RIVER, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
1634 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1834 CEDAR POINT/DELAWARE RIVER, DELR

1133 DELAWARE RIVER/DUPONT EDGEMOOR PL, DELR

1834 BATTERY PARK/DELAWARE RIVER, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2933 AUGUSTINE BEAGH/DELAWARE RIVER, DELR
1534 C AND D CANALDELAWARE RIVER, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
1534 DELAWARE RIVER!PEA PATCH ISL.AND, DELR
1834 BATTERY PARK/DELAWARE RIVER, DELR
1834 BATTERY PARK/DELAWARE RIVER, DELR
1133 DELAWARE RIVER/FOX POINT PARK, DELR
2033 150 DELAWARE RIVER, DELR |

1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1534 DELAWARE RIVER/PEA FATCH ISLAND, DELR
2933 DELAWARE RIVER/OAKWOOD BEACH, DELR
2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1834 BATTERY PARK/DELAWARE RIVER, DELR
1834 BATTERY PARK/IDELAWARE RIVER, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2933 DELAWARE RIVER/REEDY ISLAND BAR, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR
1833 DEEMERS BEACH/DELAWARE RIVER, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
2933 AUGUSTINE BEACHMELAWARE RIVER, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1133 DELAWARE RIVER/FOX POINT PARK, DELR
1333 DELAWARE RIVER/HARBOR HOUSE APTS, DELR
1333 DELAWARE RIVER SOUTH OF CLAYMONT
1534 C AND D CANAL/DELAWARE RIVER, DELR
1534 C AND D CANALDELAWARE RIVER, DELR
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3046997
4000764
4016114
4016209
4017780
4018404
4018048
4019605
4020487
40205606
4020528
4021078
4021237
4021344
4021364
4021498
4021958
4022785
4023477
4024516
4024608
4024515
4024804
4025191
4025690
4026642
4026648
4026723
4026751
4026907
4026971
4029206
4029376
4029787
4029829
4028867
4030793
4031587
4031805
4031698
4033851
4034383
4034567
4034665
4034685
4034771
4035820
4036548
4036691
4037762
4041310
4041329

20031113
20040105
20040423
20040424
20040505
20040509
20040513
20040517
20040523
20040523
200405623
20040527
20040528
20040529
20040529
20040630

20040602

20040608
20040812
20040618
20040619
20040619
20040620
20040623
20040627
20040703
20040703
20040704
20040704
20040705
20040706
20040720
20040721
20040724
20040725
20040725
20040731
20040806
20040806
20040807

.20040622

20040826
20040827
20040828
20040828
20040829
20040805
20040910
20040911
20040918
20041010
20041010

DE26680

2933 DELAWARE RIVER AT THE REEDY {SLAND BAR
2033 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
2533 DELAWARE RIVER/REEDY ISLAND, DELR
2033 DELAWARE RIVER/REEDY ISLAND BAR, DELR
1533 1533 DELAWARE RIVER, DELR

2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2033 AUGUSTINE BEACH/DELAWARE RIVER, DELR
1833 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
2033 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1534 DELAWARE RIVERPEA PATCH ISLAND, DELR
1533 DELAWARE RIVER/MOTIVA PIERS, DELR

1133 DELAWARE RIVER/DUPONT EDGEMOOR PL, DELR

2033 DELAWARE RIVER/REEDY ISLLAND, DELR
2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
2933 AUGUSTINE BEACHDELAWARE RIVER, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR
1133 DELAWARE RIVER/FOX POINT PARK, DELR
2933 DELAWARE RIVER/REEDY ISLAND BAR, DELR
1833 BULKHEAD SHOAL/DELAWARE RIVER, DELR
2034 DEL MEMO BRIDGE/DELAWARE RIVER, DELR

2034 DELAWARE RIVER/MUPONT CHAMBERS WO, DELR

2933 DELAWARE RIVER/REEDY ISLAND, DELR
2933 DELAWARE RIVER/REEDY ISLAND, DELR
1333 DELAWARE RIVER/FOX POINT PARK, DELR
1533 1533 DELAWARE RIVER, DELR

2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1533 DELAWARE RIVER/MIGH POWER LINES, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
2933 DELAWARE RIVER/REEDY ISLAND BAR, DELR
1834 BATTERY PARK/DELAWARE RIVER, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR
1834 DELAWARE RIVER OFF PENNS BEACH

2933 DELAWARE RIVER/REEDY ISLAND BAR, DELR
1533 DELAWARE RIVER/FOX POINT PARK, DELR
2033 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
2034 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1533 1533 DELAWARE RIVER, DELR

1534 DELAWARE RIVER/SALEM RIVER, DELR

1834 BATTERY PARK/DELAWARE RIVER, DELR
1834 BATTERY PARK/DELAWARE RIVER, DELR
1534 DELAWARE RIVER/SALEM RIVER, DELR

2933 DELAWARE RIVER/OAKWOOD BEACH, DELR
2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1834 BATTERY PARK/DELAWARE RIVER, DELR
2933 ARTIFICIAL ISLANDDELAWARE RIVER, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
2933 AUGUSTINE BEACHIDELAWARE RIVER, DELR
1534 DELAWARE RIVER/SALEM RWER, DELR

1333 DELAWARE RIVER/PA STATE LINE. DELR
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4041344 20041010
4048107 20041127
4048586 20041201
4050030 20041211
4050081 20041212
4052213 20041227
4052449 20041228
5015786 20050403
5016055 20060405
5018098 20050417
5018470 20050419
5020802 20050504
5021606 20050508
§021776 20050508
5022424 20050613
5022457 20050513
5022717 20050515
5023128 20060517
5024019 20050622
5025003 20050528
5025326 20050630
5026221 20050804
5027051 20050609
5027624 20050612
5027763 20050813
5028505 20050618
5029705 20050825
5029712 20050825
5030596 20050830
5031107 20050703
5034500 20060723
§035825 20050731
5036572 20050804
5036869 20050806
5037005 20050807
5038118 20050813
5039375 20050821
5040087 20050825
5040247 200508268
5040573 20050828
6040632 20050820
5041409 20050902
5041442 20050902
5041716 20050804
5042588 20050909
5045097 20050923
5046286 200600924
5045448 20050925
5046481 20051001
5046616 20051002
5048893 20051018
5049630 20051020

DE26681

2933 DELAWARE RIVER/REEDY ISLAND BAR, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, PELR
2033 DELAWARE RIVER OPPOSITE PENNSVILLE
1834 DELAWARE RIVER/PENNS BEACH, DELR

1834 DELAWARE RIVER/NEW CASTLE FLATS, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
2933 DELAWARE RIVER/MILL CREEK COVE, DELR
2933 DELAWARE RIVER/REEDY [SLAND, DELR
2933 DELAWARE RIVER/REEDY ISLAND, DELR
2933 DELAWARE RIVER/OAKWOOD BEACH, DELR
2033 DELAWARE RIVER NEAR REEDY ISLAND BAR
2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1534 DELAWARE RIVER/SALEM COVE, DELR

1533 DELAWARE RIVER/HIGH POWER LINES, DELR
1534 C AND D CANAUDELAWARE RIVER, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2933 DELAWARE RIVER/REEDY ISLAND, DELR
2933 DELAWARE RIVER/PORT PENN, DELR

1834 BATTERY PARK/DELAWARE RIVER, DELR
2933 DELAWARE RIVER/AUGUSTINE BEACH

1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1533 PELAWARE RIVER/PREMCOR PIERS, DELR
1133 DELAWARE RIVER/FOX POINT PARK, DELR
1534 C AND D CANALDELAWARE RIVER, DELR
1533 15633 DELAWARE RIVER, DELR

1533 1533 DELAWARE RIVER, DELR

1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1534 DELAWARE RIVER/SALEM RIVER, DELR

2933 DELAWARE RIVER/REEDY ISLAND BAR, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR

2953 DELAWARE RIVER ACROSS FROM ARTIFICIAL IS

2034 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
15633 DELAWARE RIVER/PREMCOR PIERS, DELR
1534 C AND D CANAL/DELAWARE RIVER, DELR

1333 DELAWARE RIVER OPPOSITE GRUBBS LANDING

2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
1133 DELAWARE RIVER/FOX POINT PARK, DELR
1333 DELAWARE RIVER/HOLLY OAK, DELR

1834 DELAWARE RIVER/PENNS BEACH, DELR

1534 DELAWARE RIVER/SALEM RIVER, DELR

4534 C AND D CANAL/DELAWARE RIVER, DELR
2034 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1834 DELAWARE RIVER/NEW CASTLE FLATS, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1133 DELAWARE RIVER/OLDMANS POINT, DELR
1133 CHERRY ISLAND FLAT/DELAWARE RIVER, DELR
2033 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1534 DELAWARE RIVER/PEA PATCH ISLAND, DELR
1533 DELAVWARE RIVER/HIGH POWER LINES, DEIR
1834 BATTERY PARK/DELAWARE RIVER, DELR
2933 DELAWARE RIVER/REEDY ISLAND, DELR
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5050206
5052298
5054008
5056744
6006300
5008048
6010862
60164562
6017099
8018714
6020074
6020553
6022072
6027267
8027274
6027894
6028513
6033353
5033395
60349863
6036258
6036509
6036787
6037310
6038219
6038354
6040038
6043443
6043595
6044582
6044083
6045912

20051024
20051105
20051115
20051201
20060207
20060217
20060306
20060407
20060411
20060420
20060428
20060501
20080509
20060608
20060806
20060810
20060613
20060709
20060710
20060718
20060725
20060727
20060728
20060731
20060805
20060806
20060816
20060803
20060804
20060810
20080912
20060918

DE26682

2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
2933 DELAWARE RIVER/REEDY ISLAND, DELR

2034 DEL MEMO BRIDGE/DELAWARE RIVER, DELR
1133 DELAWARE RIVER/FOX POINT PARK, DELR

1534 C AND D CANAL/DELAWARE RIVER, DELR

1534 G AND D CANAL/DELAWARE RIVER, DELR

1533 1533 DELAWARE RIVER, DELR

1534 BULKHEAD SHOAL CHA/DELAWARE RIVER, DELR
2933 ARTIFICIAL ISLAND/DEL AWARE RIVER, DELR
1634 C AND D CANAL/DELAWARE RIVER, DELR

1534 DELAWARE C{TY CANA/DELAWARE RIVER, DELR
2933 DELAWARE RIVER/SOUTH OF CANAL

1133 DELAWARE RIVER/DUPONT EDGEMOOR PL, DELR

1633 BRANCH CANAL/DELAWARE RIVER, DELR
1533 BRANCH CANAL/DELAWARE RIVER, DELR
1533 DELAWARE RIVER/C/D CANAL

2933 ARTIFICIAL ISLAND/DELAWARE RIVER, DELR
1834 DELAWARE RIVER/RIVERVIEW BEACH, DELR
2933 AUGUSTINE BEACHDELAWARE RIVER, DELR
1834 DELAWARE RIVER/PENNS BEACH, DELR |
2933 DELAWARE RIVER/MILL CREEK COVE, DELR
1533 1533 DELAWARE RIVER, DELR

1834 BATTERY PARK/DELAWARE RIVER, DELR
2033 DELAWARE RIVER/TRAVIS COVE, DELR

2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
1133 DELAWARE RIVER/FOX POINT PARK, DELR
1533 DELAWARE RIVER/HIGH POWER LINES, DELR
2933 DELAWARE RIVER/REEDY ISLAND, DELR

1533 DELAWARE RIVER/HIGH POWER LINES, DELR
2933 DELAWARE RIVER/ST GEORGES CREEK, DELR
2933 AUGUSTINE BEACH/DELAWARE RIVER, DELR
2933 DELAWARE RIVER/OAKWOOD BEACH, DELR
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RESOURCES COMMISSION

REGULATIONS

GOVERNING THE USE OF WATER RESOQURCES

AND PUBLIC SUBAQUEOQUS LANDS

ADOPTED JULY 14, 1959-
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REGULATION IV Page 28

1,01

I,02

.03

1.04

1.05

1.06

I.07

REGOLATION NO, IV

The Commission and the Governor h ve sxelusive Jurisdictdon, purs o
the provisions of Chapter 64, Subchapter I1, Title 7, Delaware Co
ed, to convey a fee aimple or les est apd to leasa or grant
Es or easements over all pnblic s lands of the.State.

This ju iction includes d subagueocus - ie
wataers, all ungranted t erged lands an

ers; whether within or beyood the boundaries of the State,

d hereafrter acquired by tha Btate by any legal means.

to co a'f or lessar interest,
onces - or requeits of any
leas rch erwise alter or ude
et a st e def d her

abutt ip, on, un or over c g0 lan or ©

alter re lines in way, Is d C iss and .

Yo us ds or beach or shore to the mean high water
lavel t pursvant to a r ndation for apptoval
by th t approval by the noy,

Those activitles sa of priva aqueous lands may be

subject to formal o few and con tion imsofar as such
ibute to the pollution of pub ers, inge
s of other private owners, or onnec . with
nds,

th eyp & of Nature cts of ¢
be th of the Sta permiss
est tir the discret the Sta

gaio a plications for the use of
of s & do so dn 1light of its 1l
d it s tvarine conse fon practices,

11 as a due regard for the g 1 interest an 1fare of the
e of the State.

suvant to the provisions of Section 2 .

such comm do not congtitute rezson For public hearing and subsequent.
denial of roval,

DE21240
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OF WITER REBLICES
Blocking: flor $H: su Broviks
Tleam Hirw frr Tubay ol Tiritrtrase™

The R tions Govern
The Use of Subaqueous  ds
d: May 8, 1991

Amended: September 2, 1992

State of Delaware
Department of Natural Resources and
Environmental Control
Division of Water Resources
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STATE OF DELAWARE

DEPARTMENT OF NATURAL RESOURCES
AND
ENVIRONMENTAL CONTROL

REGULATIONS
GOVERNING THE USE OF SUBAQUEQOUS LANDS
MAY 8, 1991

AMENDED SEPTEMBER 2, 1952
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STATE OF DELAWARE :
OF NATURAL RESOURCES AND CONTROL
REGULATIONS GOVERNING THE USE OF LANDS

AUTHORITY .

These gaverning the yse of lands are p in with the of
7021 C. §7212.
protecti
purposes of this are 1o the Secretary to deal with or to of in public subagueous lands,
and to place limits on the use and of private sutmgueons. lands, in order to protect the public
interest by orderly for interests in public land, and for penmits for
uses of or in private Yands, To thivend, 7Del. C. §7212 the Secretary to adopt roles and
regul to effecmate the puzposes of the chapter, to apply to the cousts for aid in this statuts and the rulcs
and regulations pursuant thereto, and o convey in Tands bel 1o the State.
DEFINITIONS

The following words or phtase shall have the following unless ibe conkcxt clearly tes
otherwise.

(1) "Activity” includes, but is not limited to, any Insman induced action, such as

of materals or or of my kind,
not
gro
wharf.
ed) the holding of a vessel solely by means of an snchor which is fo
underwater lands and which is earried aboard the vessel.
3 * tieans a3 4 ted and pemnitted area reserved for the or
of vessels.
“) means the res nnits firal approval by a local
povernment zoning agency for one parcel of Jand siparjan to the adizcent or affected
" (5) a place where a vessel or vessels may be secared to a fxed or
floating structure, or or cmo the shoreline or shoreline stmetore (inchuding dockx), either
or indefinitely.
6) " TNEANS Fmy activity fos profit, for which 2 fee will be charged, directly
or indirectly, or which resnlis in the onof revenue.
1
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@ means any boat facility or , other thsn a piex,
dock or 1n serve a single family .

8) any sbrocture which provides access to a ncluding
but not Iimited tn, 8 boat rénp or skip, demick, dock, dolphin, pilmg. y facility, facility, pier,
walkway or wharf, whether o

) incIndes areas clessified by the and serving an 1ole in the
of sensitive species. Areas may inclode urique aguatic or temestrial that support rare
or threatened plants and . Rare, or {hreatened specmmdeﬁnedbyboﬁlmte
federal listings.

(10) means the changes in an aquatic ccosystem that ave a to the

effect of & wumber of individual or activities, the af a perticolar or

activity may be a minor change in itself, the cumulative effect may impair the water resources and nterfers with the
productivity, water quality, or public use of aquatic ecosystems.

(11) means the Department of Netural Resources and Boviromnexntal Control

{12) means the removal or by artificial activities, of raud, soil, sand, grave),
shells or otber from lands,

(13) "Facllity" means all related land, stmchwes, services, and
associated with an activity regulated under 7 Del. C. 72,

tidelands and submerged jands reclaimed artificially thronghmm ~ such
lands sbove the of the tides to form dry land by placement of a fill or deposit of earth, rock,
sand ar other solid

(15) means from any sonrce obto 1ends, wetlands
or upland, whether for the purpose of creating new or for any other ppose, including the of
matcrials. .

{16) ' means any fioating structure which has no means of ar is not
as a boating vessel.

(N meays the of the State of Delaware.

(18) means {or exclustve possession of lands for a peried

(19) 1oeans a fixed or structure placed innediately and parallel
o or ed scawall, bulkhead, or revetnent, used for the purpose of berthing vessels either
wmpmﬂyorindeﬁnlely

(20}’ means a boat facility, as defined in the Department's

@21) or' (a tidal datumi) means the point on a bank, tide flat, beach

or shore, up to which the prescoce and action of the watcr is so contimuous as to Jeave a distinct roark either by evosion,
destniction of terrestrial v » pliysical or charaeteristics, known on lines, and
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maybe further identified by tidal gauge data, or any other meaus delineating the mean height by axising

(22) or {a tidal the owest point on & bank,
tide flat, beach or chore, found during normal Gde This may be by physical or biological
interpolstion from mean high water based of tidal mage for an area or tide pange

if corrected to account for local :

(23) means the holding of a vessel by of a mooring baoy or similer device which i
fastened fo a stationary underwater device fhat i3 not carvied aboard the vessel as regular

(24) means B river, stream, lake, bay, inlet, or other waterway capable of
been or being nsed for transport of usefnl commerce, including waterways which become as the result of
such as dredging, "Transport of usefil shall include the of goads or by
water but not fimited to, recreational such as sailing, iubing, motor
or

@3 means for nontidal waters, the line where the and of
the water are 30 inell yeass so a3 to mark upon the soil of the bed, or character distinet from that of
the bamks, with respect to vegetation, as well as with respect to the nature of'the sofl itself,

(26) ”Pmon"'mns any individual, minor, joint venture, esiate, trust,
syndicate, fiduciary, firm and other association and co whethier public or private,
corporations, political subdivisions, and g agencies, es, and other extities,

for fishing,
as sch.

28" means ti_te area of public snbaqueons lands from which the taditional public
uses have boen, or would be, excluded to any extent by an activity, structure, or vessel .

29 means ay ous Jands which are not public subaqueous lands,

30 means d e soclal, and ¢ benefits which would
acerue to the public at large as a result of a proposed action, and which would exceed all
social, and economic costs of the proposed action. In the public inierest in a request for use, sale, lease, or
of interest in snbaqueoas lands, the shall consider the ultimate project and purpese to be served by
said use, sale, penmit, lease, or transfer of lands ox )

@an ' means those londs owned by the State of Delsware,
including subaqueous lands which were altered or created from queous Jands by excavation or other means or
through loss by natural processes ot acts of God.

32) means & live-aboard vesse]l docked or moored at an marins, or
other boat docking facility for a period exceceding a Iotal of two weeks in a single year,

33) rocans a that i strongly influenced by water and which o¢curs in, o
adjacent to, a weterbody (i.e. sivers, ponds; lakes, bays, ocean, wotlands, etc.).
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ecosystem that arc with a o’
Retivity, butdo
(35) means the Secretary of the of Naturel and
Control .
fors on
groi, jetty, dp-rap and/or grading of
(37 the State of
‘bulkhead, culvert,
serwall, walkway, ot wharf.
(39) m=ans lands and
waters within the ,
waters) of e rivers, streams, lakes, bays, inlets, poms, or ather watervays the ¢s of the State,
(41) means auy weters affected by tide.
(42) “Tidelands” landslyingbetWeenﬂmlineofmnhighmterandlhaEncofumlow
water, .
(43) "Vessel" means end includes every de of watercraft, bost, h or othes
of the waters of the State.
“4) meens

adjacent ta water, and where the nsc of the water or

" @5 means those lands defined as in7 Del. C. Chapiar 6.

1.01

These Regulations are adopted parsuant to 7 Del. €. §7212.
1.02

1. The extent of jurisdictional suthority over public or private subaquoous lands includes any achivity
ina stream or which have a hydrologic to pataral

DEOB720
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2, These shall apply to all activitics upon or public and private snbaqueons
Lmds within the State of . .

3. These shall apply to all received on or after the daie of these
chulahons. Applications before the effective dite of these Regulstions shall be by tha
titled “Regulations the Use of Pablic Subagueous Lands,” adopted July 14, 1969 and sevised July 30, 1985,

4. These Regulations shall not alter suy

firom or between

$. To the extent thal any scﬁ\;ity is commenced prior to the dats of these ons, any
previous 1¢ or law which to such activity prior to the effective date of these shall renmain in
force.

6. Any expansion, tion, renewal, repair, or rebuilding of any structure a sub
1ands, which ocours the effective date of , shall be subject 1o these Regulations.

7. Any change or modification of & or activity subaquecus lands,
whsc‘h ocours afier the effective date of fhese Repulations, shall be subject to these ons, '

B.
1. The areas where thesz Regulations apply are shown on the U.S. Survey 7.5 Minuies

Scries (Topographic) Quadsangle Charts for the various

presence of a defined channel, banks, aquatic fimna and flora, and other field of habitat.

" 2, Fimald of the location of mean high water shall be in the M by the
D using biological and physical . ‘Where the bank or shore at any site i5 of snch
that it is impossible ar difficult to ascertain where the point of yaean high water is, recourse may be had 1o other places
on fe bark or shore of the same stream, lake, cic. {0 d whether a given stage of water is above ar below fhe
mean high water mark. Similarly, the high water mark along the banks of a ¢ bay, lake, pond, siver,
streato, or other waterway shall be taken as the between the subagueous kmds and the eous hands.

- 3. These the ofchnbllc‘l‘nstDochmetoall
waters. Any applicant asserting privats ownership of subagueons lands must demonstrate sald

103 -

A. Ovwners of private landa shall obtain a pernil fiom the Department, to this
before und any gctivity on such lands which, zs by the Department, may contribute to the pollution
of public waters, have an edverse impact or desiroy aquatic infiinpe upon the rights of the public use of the
walcrway or the public, upon the rights of other private owners, or make with public
lands, but not limited to, the activities specified in C of this section.

B. No person shall deposit material upon, Temove, or extract materials from, or construct, modify, repair,
reconstmet, except as specified in n 1.08(B) any structure or facility upon or over private jands

4033

DE0GB721



DE06722

withont first having obtained a perit or letter of suthorization fiom the Deparment.

The following types of sctivities in, on, wa,mmderpnvnt:mhaqumshn«knqmapamtor
letter of authorization from the Department:

1. Construction of & convenience stracture or boat docking facitity.
2. Construction of a shoreling erosion control struchire or measure.
3. Dredging, filling, excavating, or extracting of materinls.

4, Excavation, creation, or. alteration of any channel, legoon, mrmngbasn.pmd,mbnmt,or
other navigable waterway on privete mbaqueomlamkwhehwﬂlmke contection with publie subaqueous lands.

., 5. Dredping of existing chaonels, ditches, dockages, lagoons, and other nmpble waterways ta
maintain of restore the approved depth and width (letter of nuthorization).

6. Excavation of land which makes connection fo eubagqueons Jands.

7. The hylngofanyplipelinﬁ, electric transmission line, telephone line, or eny other utility stracture
in, on, over, or under the beds of private subaqueous tands.

8. lmtx]lnﬁonoflmq':orqy or permanznt mooring buoys or private mavker buoys,

) 9. Establishment of en aechorage for the use of a mooring for more than two (2) boats or for
appurienant onshore services.

10. Anchoriog or mooring a floating platform over private subaqueous lands for a period of twenty-
four (24) consecutive howrs of more.

. " 11. Anchoring or mooring my vessel or platform over private subagueons lands for a mevenne
generating purpose.

12. Repair and yeplacement of existing serviceable structures over private subagueous linds (letter of
authorization), except no permit or lester is required for repairs or stnaetural replycements which are above the mean low
- tide and which do not increase any dimensions or change these of the struchre.

- A. The Secretasry may convey a fee simple title or any lesser interest for a commercial or nopcommercial
project.  Once public subagueons lands become private subaqueons lands, theymesuhiectmmgnlatumumvab
subaqueous lands pursuant to these Reguluuom.

B. The following types of activitics on public subagueous lands require a lease, permit, or letier of
authorization from the Department:

1. Construction or use of any siruciure on, in, undex, or over public subaqueons lands, inclnding but
not limited to, any convenience structures, shoreline exosion control stucture or measure, or boat docking facility,

4034
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2, Dredging, filling, excavating, or extracting of materials,

3. Continuous anchoring or meoring of a cormmoercial vesse] used in a commercial sctivity on or over
public subsqueons lands for thirty (30) or more consecutive calendar days or for thirty {30) or more calendar dsys
during amy consecutive three (3) months. )

4. ’Ihehymgofnnyplpchne,elem transmission line, or telephone line in, on, over, of mnder the
bedsofpnbhcmhawmlmds.

5. Installation of temporusy or permanent mooring buoys or private marker buoys.

6. Estsblishment of an anchorage for mooring more than iwo (2) bosts or which servea as &
permanent place for resident vessels.

7. Anchoring or mooring o ﬂoatmg platform over public subaqueous Yands and for a period of .

twenty-four {24) consecutive hours or more.

8. Muintenance dredging of existing or new channe)s, ditches, dockages, Iaéoon and other waterways -

o maintnin or restore the epproach depth and width {letter of mithorization).

9, Anchoring or mooring any vesacl or platform over publio subaqueous lands for revenue genemting
purpases. "

10. Repan'a.nd replacement of existing serviceable structures over private subagueous lands (letter of
authorization), except no penmit or letter is requived for repairs or structural replacements which are above the mesn low
hdeandv:inc.hdonqtmease any dimensions or change the nse of the structure.

11, New dredping activitics of channels, ditches, dockages or other walerways.

1.05 S_!e_vaﬂmmﬁmmk
’l‘he Depariment may adopt stalewidz ectivity approvals for certain specified activilies with limiting dimensions

and criteria which are considered to have minimal impacts on subaqueous Jands, water quality, habitats, ete. The
qualification of a project for a statewide activity approval may require no teview or will invake an abbreviated review

process for a decision by the Depariment,
1.06 Prbibitions -

Certain types of projects are deemed inappropriate for consideration and shall not be comsidered or approved
for private or public subaqueons lands nnder these Regulations:

A. Houseboaly

Mo noremotorized vessel or floating platform whose function or use is primarily that of a residence
shall be authorized under these Regulations to moos, anchar, dock over or otherwise occupy subagueous lands,

4035
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1.07

N6 other project which mmy patentizlly impact the public intereat in the use of tidal er wakers,
contribute to water pollution, upon the rights of the public, infringe on the rights of private owners, or make
with public sub Jands, shall ba undertaken on public or private sabadquecus lands unless approval has
been from the
1.08
A
A propesty ownez, other than ono within a d whick provides a or
anchorape for residents use, may anchot of mwor, kot more than two (2) personally owned vessels in the waters adjscent
io mid within the seaward exiersion of fhe property boundaries of the property, provided that
the area does not extend more than ten percent of the widih of the waterbody athigh tide, ishotina
channe], and does not pose a Honal
Bl
or structural replacements which are above the taean low tide and which do not any
dimensions or the ute of the structute are sxempt from the permit or letier of tim
end provids its .
C.
The use of shellfish grounds for shellfishing and the authorized vse, deployment, amd of
fishing equipreent and gear, is regulated wnder the authority of 7 De], C, Chaptens 9, 11, 18, 19, 21, 23,24,25 md 27.
D.
Artificially created excavated from non-subagueons lends and wcconding to
standards do not require under these Regulstions.
1.09
A, The may waive any of these regulations when wammanied under the following
¢ :
1L L
2. Actions are required for public safety for which sufficient time is ot to follow the
3, Where the awihority of the under 7 Del. C, Chapter 72 overlaps with statute,
incliding but mot linsted fo Shellfish Grounds, 7 Del C. Chapter 19; Beach Fresorvetion, 7 Del. C. Chapter 68; or
Wetlands, 7 Del. C. Chapter 66, provided that the criteria are met:
a, I, in the opinion of the Secretary, equal env impact review snd of

10
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tho activity would be provided by eifber statute; and

b. ‘Waiver of these reguletions wounld not be contrary to the of 7 Pl C. Chapter
72,
B. For facilities or which require a permit to the the
‘will waive the of S 3.01.8 and 3.01.C of these tions.
C. The failure of the Dep o enforce any of the of these Regulations, howsver, shall not
a waiver by the of any such
1.10
for failuie to comply with these Re of the terms and
condi
of
111
Violations of these shall bo in with 7 Del, C. §7214.
1.12
tules,
Tocal,
113
Al
subject t0 29
or more of the exceptions in 29 D, C. §10002(d).
1.14 Sevembility
I any
on the
thereby and shall be deemed valid and
1.15
Any persom whose interest is substantially & lzymyacﬁonoftheSecmatytakmpmmﬁnhm
Reglations may appeal to the Appeals Board as per 7 Del, C, §7210, Thexe shall be o appeal of a

declsion by the Secretary io deny a permit on any mattex 5 subaqueons lands.
116 '

These Regulations shall take effect upon final adoption.,

1
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201

A,
A person 2 Jease or permit shell submit to the Sccretary & wiitken request, using the
of prant, lease or permit desired, the
The application for every type of
form. No shall be considered
false or
civil or
B.
The applicant shall attach the to the on:
1. A mop showing the location and boundaries of the proposed project in-relztion to the adj
propesty and to the nearest street or road and fhe specific location of all proposed activities.
. 2. A neat, scaled drawing of the
eic.), iif) all
I the design
prepared, signed, and sealed by s professional in the State
3. A centified copy of the deed and survey plot plan (to indicate property lines and comers) to the
. land, end writlen from the owner if other than the for the project. The may request
such as will enable it to of or authority to use the propexty.
of the
application if it sib arc
raised in an appeal of that action.
5. The application fee and any deposit required.
6. Performance bond gs required.
7. a8 required by the D
C
The shall maintain the appl in a cumrcat state and notify the
of any sinihe provided.

12
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2.02 Additional Information

- “The Department may request such sdditional information as will enable it io consider the application property.
The Department noay sequire fie spplicant to provids an cuvironmentol nssessnent if it determines fhat the proposed
notivity may have a substantiol adverse effect on the environment. Asy requested additional information not provided to
the Department within a reasonable time may be gronnds to declare the permit incomplete or deny fhe permit.

The Department may request of ay State aémwyarepoxtor :mmmdaﬁonwnmnhghnynpp]&n&n
before it which affects that agency or far which that agency has particular information: ox expertise. The Department
may consider the report in ruling on the spplicatiod. '

2,03 Burden on Applicent '
The burden shall be on the applicant 1o satisfy Gic Department ihat the requirements of these Regulations have

been met; and If the granting of the peamits, loasc or approval will result in loss to the publio of a substantial resource,
that tho loss hing been offeet or mitigoted.

13
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3.0
of the and
pouse ham to the either singly or in
catmtt be sufficicotly. .

For shoreling crosion contyol structitres or meagures amd for water-dependent activities, each activity shall be
reviewed on basis of need for the type of structure proposed.

For repair and rephcement projects of sexviceable st be proven to the
for

wa
of said strocture (a8

With regard to an evaluation of the overall public

wsed
or wi
A
TheD  shall consider {he public interest in any proposed activity which might affect the use
of subsqueous lands, These considerations include, birt are not himited to, the
1. The value to the State or the public in xctaining any jmetest in bands which the
applicant seeks 1o acquire, including the value of the interest.

1. The value to ike State or the public in conveying eay interest in subaqueous lands which the
seeks tp acquire.

3. The potential effect on the public with respect to comnerce,
.enjoyruent, nataral resources, and ofker uses of the subaqueous lmde.

4. The extent to.-which any of the poblic use of wich Jands is or

5. The extent to which the applicant's and purposes can be realized without the
use of such lands (av

6. The extent to which the primary purpose and objectives can be by
1e. ihe scupe or extent of an activity or project and its adverse impact.

7. Given the inability for avoidance or the extent to which the applicant can employ

mitigation mensures to offset any 1osses incurred by the pubtic.

14
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8. The extent to which the public at large wonld benefit from the activity or project and the extent to
* which it would suffer detriment.

9. The extent to which the primary purpose of a project is water-dependent.
B. Bavironmenfa] Considerations
1. The Department sbell cousider the fmpact on the environment, inchiding but not limited to, the

following;
Any impairment ofwalarquahty, either termporary or permanent, whchmymmmbly

heexpecwdtocmscwolalionofﬂm StatcSm'faoeWatchmhtyStnndmk. "This impairment may inclnde violation of

criteria or degradation of existing uses,
b, Anyeﬂ‘eot-onshel!&hing, ﬁnﬁshing,orothermeaﬂumlacﬁviﬁm.andmhﬁnsm
desipnated water uses. -
. c Auyharmmaquaiicmﬁdalvegmﬁmbenﬂ:icargmismsmoﬂmﬂommdfnmmd
their habitats.

d. “Asty loss of patural aquatic habitat

¢. Any impaimment of air quality, ejther temporarily or permanently, inchuding swise, odors,

£ mcmmtowhchmepmposedpmjectmyadvendymnctmmm&eemd
groundwater hydrology and sediment transport functions.

) 2.Form;urwmmmlacuwhs,mforumm—acmhwwhchmyhaveas;ﬂasmmlenwumtal
impact, the Department may require an enviranmenta] fmpoct assessment. hallcnm,agmunlmmtofpoﬁ:nﬁd
impactshnedeecﬁm?.Ol -B(1) must be provided by the applicam.

3, The Department sholl consider whether the activity under review could have the potential to cause
any adverse environmental impacts, taken i conjunction with the existing sitvation and with oiber activities wndsr
construction of review. To assess the cumulative and secondary impacts, the Department may require the applicant o
provide the following information:

. . a. Determination of cummlative effects on the aquatic ccosystem, notural surfece and
groundwater hydrology.

b. Delermination of secondary effects on the aquatic ecosystem, natural surfce and
groundwaler hydrology, :
4, ThebmmdnnwnmdnwhemmmyﬁgmﬁcaNMWmmthmmﬂbemor

mitigated by appropriate actions or changes to tie proposed activity by the applicant. f so, the required mitigating
measires may be incloded as conditions of the permit or Jease.

€. Other Considezations
The Depattment shall alsa consider the following to determine whother o approve the application:
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' L. The degree 1o which the project an encroachment on or otherwise interferes with public
Jands, or privalc
2. The 1o which the project sound and appropriate
of construttion.
3. The degree to which the proposed project fits in with the structures, facilities, snd uses
of the lands and vplands. . ’
4., Whether the proposed activity with the State of Delaware's Suface Water Qiality
S both during ¢ and during opezation or .
. 5. The 1o which the project may adversely affect shellfish beds or finfish activity in
the prea.
3.02
A. Struciures sball be in a manuey that allows for growth end of aguatic
and wetland vegetation under or near the structure. wherever possible, and allows for water circulation and
waler quality to support plants and
B. Stuchues shall be constructed, installed, and nsed in a manner that pollution or the causing of

hem to aquatic and tidal plants, Fish and wildlife.

. that will
pollution or har to aguatic plants and wildlife.

D. Strucmres shall not interfere with tion, public, or other rights.

3.03
" A All new and existing ‘st comply with the of the s
B. General Siting : Siting of boat docking shall be on site-specific
conditions inchuding, but not himited to, of onal channel, of structures, aquatic
ts, and width and The criteria will be weighed avd when
the siting of boat docking :

1. Structnres shonld be sheltered ar protected fiom storm-driven cirents, waves, and ice in an arca
with low or moderate normal cuxrents and Kittoyal drifl.

1. Steuctares should be to avoid or filling, with mopact on aquatic
on and wetlands, and without or pourly finshed

3: Structures should be located away from critical , historic, or areas,

4. Structures should be located away from facilities or d recreationat

16
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5. Where depths exist for 1o dock, piling, or other
structure or mooring anea shall extend more thean 10 percent of the width of the waterbody at that
(from mean low water). In no case shall a structure extend more tham 20 percent of the width of the waterbody, nor shall
it extend more than 250 feet, except under exceptional circunstances neccssary to provide eccess for

6. Docks, or other structures should be located 2 of 122 (10) feet from a

" 7. Docks end piers ‘should extend out from the far 50 a8 1o need for
dredging snd and provide safficient heipht to allow light to penetrate to und and

8. Slips, Iagoons, and access should be no degper them the parent waterbody {i.e. Do
silf), and the depth should slope vpward toward the extent from the parent Exception may be
allowed only by revicw of the impacts and spproval pranted by the Scoretary of fhe

9, Berms and “shouid be made a part of the boat fusility feasible
and possible, particularly for buffer zoves between the facility and any wetlinds. As much of the land surface ss
possible should be vegetated or covered with parons malerials to decrease nnoff.

10. All convenience stmctures shall be set back a of tcn (10) feot fiom properly
fines. Exupbonsmaybea!!owedonlyfawnﬁmlenuofm is obtained from the adjacent property owner,
and the s satisfied that no bavard ot other adverse jmpact may result,

11. New docking facilities shonld not extend beyond structures in the immediae vicinity
unless necessary to obiain water depths fora water-dependent activity.

12 facilities shonld extend out from the shoreline no firther than to a depth for
aboat capatile of navi the wattrway.

13. 10 obtain waler depibs in conjunction with private residential boat docking
facilities should bs avoided.

C. Structures shall not be constructod wsing creosode treated umber.

D. For recorded parcels of real propesty, for of a boat sndlor
lannching facility muost satisfy the ares of a Jot for residential to inchide
setback and utility construction (based on cumty, state and municipal . prior to for

fora lands L or common area parcels within an approved subdivision mast
satisfy the defined by the for a based on the number of potential
users within the subdivision. .

E. Propextics which were legally subdivided and recorded prior to the of Lands Jaw (July
14, 1969) are cxernpted from the size requirements for a docking facility es by Subscction 3.03D of
these . All stmctures exempled by this condition must satisfy al} other design, and review criteria of
these ns.

F. adjacent to lands for e facility for any parcel will be forty (40) feet

17
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Any proposed stroctire mmsi satisfy all seiback as defined by state, federal or county or
G. tions for the constraction of a boat fucility within-a recorded
structures within approved public or Foays.
3.04
A
1. Structoral shoreline erosion conirol’ shall not he in those aress where
demonstrablc exosion is evident, as d by the Department.

fine erosion conirol methods that best provide for the

where it can be shown, throogh a review of site and that
measures would be ineffective in erosion. When feasibility smd effectiveness

c ous are equal, the shorelite erosion conirol method utilized shall be the ons with the least adverse
impact. :

3. Nonstructural measizes are preferred for shoreline stabilization wok in:

) & Low wave energy arcas where oo shoreline pcems or wetlands ocour.
lnﬁ:ism!ﬁ\ennowabhacﬁvityormgm should be limited to, the introduction or manspement of suitable

b. Eroding aress where comb of tructural measures would be a
racticable and effective method off control. In this case, the activitics inchade:
- (1) The propesly designed and construcied and of the
shareline followed by and ntof tive covet.
(2) Aco of low profile stone proins and

cover. -

(3) Properly des end constructed low-profile rip-rep

silig, or other czl stnrctares which may be used in with vepetative cover,

4, Vertical-walled structures shall be allowed only where a non-vertical structure, to equal
standerds, wonld be o contro] erosion, whore deleterions effects with the
construction of vertical structires wonld be Tess then the impacts on the adjacent during of 2
non-vertical structure, where fimctionally, o practical eliernatives exist for cerlnin wa .o or
activities, or where generally practices would precinde the use of non-vertical walled stmctures,

5. Al stmcuwal shoreline crosion control measures shall be to conform to generally
accepled principles, I the weasure does not ¢ to ceepted the

13
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may require a design to be and sealed by a professional in Delaware.

6. Structurd] erosion cantro] measures shall address and satisfy the

‘a. Protection of biota, wetlands, and shallow water
b, of water quality, and occurzing Nitiorel drift and flow.
¢. For vertical walls, protection "tpe scoan” by adequately toe depth and, in
high energy rip-rap ot the toe of the structure for tido] nnd wave .
d. Adequate flow and to support the valre of adjacent
wetlands or aquatic
¢. Materials and methods of on shall be o the stresses 1o which
they will be subjected, from wind, waves, tides,-cuments, ice, and debriz.
i ot tion of increased erosion of adjacent or downdrift
B.
1. Brosicn control shall be instalied smd wsed only for the of
] any structure which serves or could serve to increase the property of an ghall be by the
provisions of Section 3.05 below.
nmst be where pogsible, with any adjscent s shall be to
prevent the [ debris ot water
3. Each erosion contro} stroctare shall be designed fo the extent possible 1o
adverse impacts. If the d that ths of a permit for 8 €103ion
control structure will resilt in Jose to the public ofa Tespurce, the penmitieo may be reguired to take
which will offset or mi the loss,

- 4. No- structure (building, house, patio, porch, deck, or other such shall be
constructed on a bulkhead or any portion of the system or any ares that woiild interfere with futare
repair Teplacement of the
3.05

A,
Projects shall be to meet the
1. Conform to the pestinent objectives, system, consi and
criteria of the "Inlaud Bays Stody, Volames I and IL," dated April 1986, as adopted by ke oun July
18, 1986. : p
2, the pavigability
3. Maintain or improve the quality of the State’s water lands

1§
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B.
The shall consider the additionsl factors in a filling,
or extracting
1. Ay impacts ot mod fhe site(s).
2.
or fill bofore i
water quality as below in Paragraph C.’
3, Auy economic and benefits of the project o the costs of the project, both
4. of the project with regionat growth and Jocal land use plass,
C,
The applicant may be required to subuoiit pn to the Dep to facilitate its of
waler quality impacts, as may be required to enswe compliance with State Sirface Water Quality
The following far water quality shall be specifically considered by the
Dep in evaluating applications for Projects:
in a manner with sound and waler
approval, permit or license.
2, AL excavsted shall
be at the eApense.
3. Materials excavated by dredge shall be transported by directly to the approved

disposal area. Al pipelines shall be kept in‘good on 21 oll times and airy leaks or breaks shall be

4. Materials and not deposiled directly into en area shall be placed in
scows oF other vessels and transporied to eithes an approved basin, dumped, and then rehandled by hydroulic
dredge to an’ disposal ares, or fo & where scows or other vessels shall be unloaded by
directly to am disposal area.

5. When scows or ofhier vessels are without they shall have their
pumped directly into an approved disposal area by a memns sufficient 1o any Joss into the body of
‘water.

6. In approved disposal ercas, the may construct any temporasy stiCtores or 0S¢ any mMEans
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necessary to mntmlﬂl.edredge cfflucnt, except from the outer shipes of and/oz
hydravlic placing of perimeter For benmed disposal sites, 2 freeboard of two (2) fest, measured
vertically from the retained materials and water to the top of the adjacent shall be el
all times.

7. The shall not obstroct or tidal om existent or vplend arcas

thereto. The applicast shall Jeave froe, clear, and: of sowers, ditches, and other

simdlar structures by the disposal The shallbe within the disposal area
ina uniform 1o permit full drainage without ponding during and after fill openatians.

8, The opexation mast be spspended if water quality conditions deteriorte in the vicinity of

or the spoil dispasal siie. water quality standards may be included s zn clemnent of the permit and

shall be by (be applicant. of these shall be cause for of uctivity

and notification of the ghall not be uatil water quality have and the
has the

D.
The foMlowing types of projects ste prohiblted

L of biologically productive axeas, such as nursery aress, beds, and
aquatic n, if such will have 2 sigoificant or Jasting impact on the biological of the area,

2. Dredging of new dead-end new basins and new which bave a length to width
ratio than 3:1 end for which the cannot prove, by clear and evidence, that such
wonld not violate State Surface Water Quality Standards. This subsection shall not apply 1 matina projects
by the Marina ons.

3. channels, or decper than the depth of the
or contoliing waterway, vrless otherwise approved imder 3.03B(8) of these
4. Dredging chamnels, cleaning marings, or- oiher eons areas by wsing propeller wash from
boats. .
E
No person shzll remove any from public subaqueons Jands without and
receipt by the of full payment of the fee for the emmums of materil to be removed. The
Department reserves the right to determine the amount of to be removed in and/or projects,
306
A
No person shall fill, reclaim, or slter public Iands without the spproval and
receipt by the D of full payment of a lease fee for the estimated area of land created or The land
created sball remain State property and may be leased io the under tesms and conditions (o be set by the
Department, unless conveyed s noted below in paragraph B. Lease fees may be waived for erosion,
camtrol projects which bave water quality or tebitat benelits essociated with theiruse. -
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SECTION 4. FEES

401 Applce cation Fees

Bvery MmMMeﬁomush&wMemlgoWagmymmMﬁb&vhmofﬁem
of Delaware, shall be aceompanied by the nonrefiundable application fee established by The General Assenibly. This fes
shall cover the costs.of handling and evaluating fhe application, and other expenses of administexing the subagueous
Jands program.
4.02 Lensg Fees

Lease fees shall be established by ‘the General Assemb!yforallcunmtia]andmmmard&lpm;echom
piblic subagueons bands.

. m1mmdiumquﬁmn&nmmazgﬂaﬁmmbcappm¢hmanacﬁﬁﬁmmdmm
iuclndingprwiouslyhasedlndn.whuamfeemmq\ﬁwd.'

Imscfccsshallapplytoanylmsethathanxpmdlmﬁlmuhmneasthcsmdmelsmmowdpmsmntton
denis) or revocation, or wntil such time as a new lesse has been issued.

4.03 Hearing Fees
A. Costy
'I'hemslsofpublichwrlngg &s described below, shall be charged to the applicant. 'Ibmcosumny
mchdeﬁ:ewsholpubhenhmof\hsmhceof&ehmg charge for the hearing room, if any, costs for reconding,
transeription, and copyiog the proceedings, and other costs directly related o the bearing. Nochnzgcwﬂlbemdefor
ﬂwsahnwmdexpenswoﬂhepubhcoﬂimhinvolvodmﬂwhwing
B. Dgaosit

* The Secretary may require a deposit in addition to the application fee at the time of application, or at
any other time, to exsure payment of the applicable fees.
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"~ JOINT

..~ BETWEEN
THE STATE OF NEW JERSEY
THE OF
.to 02, the Director of the Divislon of Historicat and

of Natural Resources and
with the appropriate officials or es of

eny part of any
1o, the Director of the Division of Hisforical and
a3 i§' more: in Exhibit A and made part

taken, including replacement of one boundary
Global Pos by Satellite (GPS)

have had GPS positions , from

DE20119
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the location of the aty between the states as

by the in New Jetsey v. D 295 US. 694 (1935) and the. =~
Compact of 1997, 34 Stat. 858, nor does it affect the provisions of N.LS.A. 52:20-1 etgeq.

Itis by the parties that the above survey represents with possibl{: fidelity the

present boundary of the States. -
: The heve hereunto executed this Agreement this
day . L .
Nicholas A.
New Geological Stitvey Division Of Historical And
w. State Daniel R. Griffith,
State
Fox, Commissiones -
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OF NEW-JERSEY - )

) ) ss.
COUNTY CF )
)
) ss.
)
STATE.OF¥ )
) . ) 88,
COUNTY OF KENT )

Public

iy
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OF

COUNTY OF KENT

COUNTY OF NEW CASTLR

purposesthereinc

STATE OF

COUNTY OF KENT

purposes th

N N Nt

et N Nt

8s.

N S S
]
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_STATE OF DELAWARE )
et e C ) ss.
- COUNTY OF NEW CASTLE § I .

_ Ihc:ebycemfyﬂmtBemLRNcros, ioner of the State Boundary Commission,
pexsonally appeared before me this” //%- day ofm 2001 and acknowledged the faregoing
Agreenient to be-her act and deed and the act-and deed of the State Bomdary Comm:seion for the
pmmmmﬂmmhnmmmmi ;

DE20123

4053



JOINT AGREEMENT

EXHIBRIT A

BETWEEN THE STATES OF DELAWARE AND NEV JERSEY

the States of Delaware and sey lndi e
h bou eference ts
sey b line,
ives he £ ;
Y e volved are to id d  eed to
Y. s before procesd . s 1
The Cbmwissioners-speeiﬁy.ﬁhese actions:
DE<NJ 1 Tilted, d Set
hazardou e refe ginal
1934 point,
Boundary Ref. DE-NJ 2 Ceoncrete 1s Set a new monument
badly exazed, refe ng orig
1934 1 ter
Boundary Ref. DE-NJ 3 Missing. Set & new monyment
referencing riginal
- 1934 mean 1o er point,
P
Boundary Ref, DE-NJ 4 Proge,. r, Set & new monument
dise mi referencing the original
1934 mean low water point.
Boundary Ref. DE-NJ 5 Prane, und er, Set & new monument

disc missi

Boundary .

Boundary Mon. DE-NJ 6 Top of momumant

containing disc broken.

referencing

sriginal
1934 mean lo

texr polnt.

i

Set a new monument

Teferencing the

inal.posi
1934 Boun
ment #6,

of

.For the State of New Jersey

Commission

Department of Envirenmental

Protection
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AMENTHENT REPLACING EXHIBIT C
OF THE 2001 JOINT AGREEMENT
BETWEEN
THE STATE OF NEW JERSEY
AND
THE STATE OF DELAWARE

WHEREAS, pursuant to 22 Del, C; § 202, the Director of the Division of
Historical ond Culiural Affairs and the Secretary of the Depariment of Natural
Resources and Environmental Control have been authorized o make joint agreements

with oppropriate officiols or agencies of oan ~ cent ‘the
od pc  any bou
De H)

WHEREAS, N.J.5.A. 52:29-2 authorizes and directs the New Jersey
Department of Environmentol Protection to- exomine every monument marking the
boundaries of the state of New Jersey and to cooperate with adjacent stotes to- restore
and repalr boundary monumens found to have been injured, displaced or removed
ond set suitable monuments wherever they are wanting ot intersections with highways;
and

- EAS, ot joint meeting of repre the of New nd
the Bo Commission of Delaware hel ,20 n agree s
signed by both parties re-establishing six 1
h al Posi the
I n Low
Jersey within-the 12-Mils Circle; and

WHEREAS, n the 1934 Mean Low Water Line o5 o
digitok vector line |, (DSDF)
yer the eol cal§
C of th ag  ment nce

monuments 1,3,4, and 5; and

WHEREAS, Mr. David Doyle, Chief Geodetic Susveyor, Notional Oceanic and
Atmospheric Administration National Geodetic Survey, hos researched these
inconsislencies and in. o review and report

through the Delaware River and Delaware n of
the ies as ore particulo
ctta osEx  Aondmode
WHEREAS, Mr. Doyle also recommends in his report that the lists of the North
n m of ( D83 (1991) for the Boundory Poinis
5 6 pr corporoled into the agreement by this

amendment to avoid future confusion,

Py to rres e authorities, the paries have
determ the A con of 1927 (NAD2 7) and NAD83

DE26046
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1*

) co . Doyle it his report for Boundary Points 1,2,3/4,5,

are thot this arnendment ond the report at Exhibit A
¢hall be atiached 1o the original agreement signed August 29, 2001 and shall replace
ihe original Exhibit C in that ogreement.

It is agreed by the porties that the above amendment and the attached report
of Exhibit A replaces Exhibit C in the original August 29, 2001 agreement and that

this now amended agreement represents, with the greotest possible fidelity, the present
established boundary of the states.

The amendment shall bacome effective on the dote of the last signature.

STATE OF NEW JERSEY STATE OF DELAWARE

Department of Environmental Department of Nalurol

Protection Resources and Environmental Conrol

-7
[
Ca Commissioner ¢ A,
New Jersey Geological Survey Division of Histerical ond Cultural Affairs
R.
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i
STATE OF NEW JERSEY )

) ss.

COUNTY OF MERCER )

purposes therein contained.

STATE OF NEW JERSEY )

) ss.

COUNTY OF MERCER )

contained.

STATE OF DELAWARE )

} ss.
COUNTY OF KENT ]
I ohn A. Hughe
Resourc al Control, pe
2 nd o ledgec
a dee

My Commissian Explres Nov. 20, 2007

e of Depariment of Natural Resources and
Environmental Control for the purposes therein contained. '

Cr. N\TQLQ - af\xh-——_—-u

Notary Public

CAROL C. BROWN
Notary Public, State ol Delaware
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_‘COUNTY OF KENT

STATE OF DELAWARE )
) ss.
)

I hereby cerify that Danlel R. Giiffith, Director of the Delaware
Division of Histerical And Culturcl Affalrs, personally appeared before me
this Rlaz-day of Lauwbe, 2004 and acknowledged the foregoing

agreement to be his act and deed and the act and deed of the of
Division of Historical And Cultural Affiairs for the purposes therein

confained,
Notary Public : 3

462-03
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No. 134, Original
nthe
Supreme Court
ofthe
United States

State of New Jersey
V.

State of Delaware

Expert Report of Carol E. Hoffecker, Ph.D.

My name is Carol B. Hoffecker, Ph.D. My address is 804 Cinnamon Drive,
Hockessin, Delaware 19707. Iam Richards Professor Emerita of History, University of
Delaware, where 1 taught for approximately thirty-five years.” I am the author of
numerous books and articles dealing with aspects of Delaware history, including
Democracy in Delaware, The Story of the First State’s General Assembly {2004) and
Federal Justice in the First State: A History of the United States District Court for
Delaware (1992).

I have been assisted in preparing this report by Barbara E. Benson, Ph.D. Dr.
Benson is the retired Executive Director of the Historical Society of Delaware and had
served as an adjunct faculty member in the History Department of the University of
Delaware from 1981-2003. |

Neither I nor Dr. Benson has any financial interest in, or current employment or

consulting arrangement with, any of the parties to this case other than having been
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retained by the State of Delaware to review the claim made by the State of New Jersey, to
provide my opinion as an expert on the background and historical context of the Compact
of 1905 and to prepare this Expert Report.

Qualifications

Over more than forty years as a scholar and teacher, one of my principal interests
has been research and teaching Delaware history, including the State’s political histoty.

Information Required Pursuant to Rule 26(a)(2}(B)

My cutriculum vitae is attached hereto as Exhibit A. Dr. Benson’s curriculum
vitae is attached hereto as Exhibit B.

All the data and information considered by me in forming the opinions herein,
other than knowledge gained over many years of study in the field, are cited in this
report.

I am being compensated for my work in preparing this report and for my
testimony, if called, at the rate of $200 per hour. Dr. Benson is being compensated at the
same rate. Our compensation is not contingent on, or related in any way, to the outcome
of this case.

Scope of Assignment

I have been retained by the State of Delaware to provide an opinion as to the

historical background and context of the Compact of 1905.
Saummary of Opinion

The Compact of 1905 grew out of an interstate conflict concerning the regulation

of fishing rights in the Delaware River. In 1871, Delaware’s General Assembly adopted

a law to tax out-of-state commercial fisherman in Delaware’s waters. Since colonial
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times, Delaware had claimed water rights and the subaqueous 50il in the Delaware River
to the low water mark within a twelve-mile circle measured from the town of New Castle,
Delaware. In 1877, New Jersey brought suit in the United States Supreme Court to
contest Delaware’s boundary claim and its right to regulate fishing in the river. The case
langnished for many years until both states decided to discontinue the litigation, without
prejlidice, based on agreements set forth in an interstate compact, which has come to be
known as the Compact of 1905. The Compact of 1905 should be viewed in the context of
a particular histérical moment in time. It was designed to resolve the fishing dispute that
caused the litigation. It was mot intended to infringe on Delaware’s boundary or
jurisdictional claims in other respects, as to which both states reserved their claims.
Delaware’s boundary claim was later confirmed by the United States Supreme Coust in
1934. By that time, there were few fish in the Delaware River, and the slates were no
longer concerned with the fishing issues that had led them to enter into the Compact of
1905.
Opinion

Disputes over the commercial uses of the Delaware River and Bay have plagued
relations between Delaware and New Jersey since colonial times. The two states’
protracted cases before the United State Supreme Court can remind readers of fiction of
the seemingly endless suit of Jarndyce v. Jarndyce, in Charles Dickens’s Bleak House.
Since the Age of Discovery, the Delaware River and Bay have provided a major entry
into the east coast of the United States. Today they remain a major commercial link to
the world for the cities of Trenton, New Jersey, Philadelphia, Pennsylvania, and

Wilmington, Delaware. These waterways are also an essential part of the Aflantic
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Basin’s ecosystem and have been an important source of food to the people who have
lived along their shores for many centuries. Those many uses have not always coexisted
harmoniously. The Delaware River and Bay have served both Delaware and New Jersey
well, yet these bodics of water continue to separate the two states in more ways than one.
This report describes the historical background of some of those conflicts and how the
states have attempted to resolve them over time.
Early Fishing on the Delaware

Long before the Buropean settlement of the Delaware River Valley, Native
Americans paddied their dugont canoes on the waters of the Lenape Wihittuck, or the
river of the Lenape, as the great river was then called.! The Lenni Lenape lived on both
sides of the river, which was their major transportation artery and an important source of
food. As part of their annual cycle of the seasons, Lenni Lenape visited the shores of the
river and its tributariwlduring the summer months to fish for shad, sturgeon, and other fin
fish, as well as to harvest oysters and shellfish. The abundance of fish and oysters made
fishing easy. During the spawning season for shad and sturgeon, Lenape men and boys
came to the river as those fish moved from salt to fresh water and then back again. They
used woven nets and wooden stakes to create fence-like weirs to capture the fish. Some
of the Native Americans would wade into the river to drive the fish into the net, where

others could spear or even catch their slippery prey with bare hands.?

! C.A. Weslager and Louise Heite, “History,” in The Delaware Estuary: Rediscovering a Forgotten
Resource, eds. Tracey L. Bryant and Jonathan R, Pennock (Newark, Del.: University of Delaware Sca
Grant Program, 1998), p. 11.

2 Ibid.; C. A. Weslager, The Delaware Indians (New Brunswick, N. J.: Rutgers University Press, 1972),
esp. chap. 3, pp. 50-76. For an illustration of Lenape shad fishing, see Weslager and Heite, “History,” p.

14. Bventually the river once known as the “river of the Lenape” came to be known as the Delaware River,
and the Native Americans living there as Delaware Indians.

4
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Western Europeans amived in ever-increasing numbers in the seventeenth cenfury
to exploit and to assert their control over the Delaware River and Valley and the lands
that surround it. For nearly a hundred years, the Dutch, the Swedes, and the English vied
for control over part or all of the lands along the Delaware. Fur trading and whaling
brought the first Europeans, but soon many could see the opportunities for financial
advancement through exploitation of other natural resources. Most people immediately
think of the trade in animal pelts, especially the highly prized beaver, but the variety and
abundance of fin fish and shellfish under the water were also seen as a major commercial
l‘GSDl]IGC.3

Virtually every explorer and early settler commented on the abundance of the
Delaware River. For example, Thomas Yong, sailing for England in 1634, waxed
eloquent about the region of the Delaware. He compared the climate to that of Ttaly, and
of the fish he noted, “heere is plenty, but especially sturgeon all the sommer time.. . . . N
Peter Lindestrém, who came about 1650 to the Delaware as part of the New Sweden
Colony, had to describe shad for his masters in Stockholm: “a kind of large fish like the
salmon, runs against the stream like a salmon . . . ; a very fine flavored and excellent
tasting fish . . . .”® Within a year of his arrival on the Delaware, William Penn bragged to

friends back in England about the bounty of the Delaware River. To John Aubrey he

> Two scholarly but highly readable introductions to colonization of the western shore of the Delaware
River are John A. Munroe, Colonial Delaware: A History (Millwood, N.Y.: KTO Press, 1978) and C.A.
Weslager, The English on the Delaware, 1610-1682 (New Brunswick, N.J.: Rutgers University Press,
1967).

4 «p ccount of Thomas Yong, 1634,” in Narratives of Early Pennsylvania, West New Jersey, and Delaware,
1630-1707, ed. Albert Cook Myers (New York: Charles Scribner’s Sons, 1912), p. 48.

S Peter Lindestrim, Geographia Americae, trans. Amandus Johnson (Philadetphia: Swedish Colonial
Society, 1925), p. 187.
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wrote, “the sorts of fish in these parts are excellent and numerous. Sturgeon leap day and
night that we cen hear them . .. in our beds.”® A month later he told the Earl of
Sunderland that there were “fish in abundance, especially of Shad and Rock [striped
bass], which are excellent here.”’

In 1683 William Penn had every reason to enjoy, in a proper Quaker way, his
enviable position as proprietor of not one, but two, English colonies in North America.
Little did he know then how difficult, how litigious, his struggle would be to hold claim
to his colonies and to pass them down fo his heirs. Because of his father’s wealth and
position, William traveled in the upper circles of the English aristocracy. His conversion
to the radical new religion of the Society of Friends pained and frustrated his father and
often moved young Penn beyond the realms of elite society. His faith led him to many
places, including the Mid-Atlantic region of North America. His first encounter with this
colonial world came with West Jersey, an experience that he found fraught with both
potential and pitfalls. He learned that colonial lands could be used to create areas of
seftlement for Quakers and other religious nonconformists, but he also learned various
Jessons about the legal dangers of both partnerships and the Crown.?

William Penn subsequently sought a grant of land from England’s monarch to
create his own colony on the opposite or western side of the Delaware River. King
Charles II owed Penn a large debt for money borrowed from Penn’s late father. Penn

preferred land to cash, and North American land was much easier for Charles to spare

 William Penn to John Aubrey, June 13, 1683, The Papers of William Penn, 5 vols., eds. Richard S. Duon
and Mary Maples Dunn et al. (Philadelphia: University of Pennsylvania Press, 1981-1986), 2:395.

? William Penn to Earl of Sunderland, July 28, 1683, The Papers of Willlam Penn, 2: 417.

8 For a modetn biography of William Penn, see Richard S, Dunn and Mary Maples Dunn, eds., The World
of William Penn (Philadelphia: University of Pennsylvania Press, 1986).
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than money. But such a grant had to fit a new colony into an area already partially
carved up into the Colony of Maryland, granted to Lord Baltimore by Charles I in 1632,
and the Three Lower Counties on Delaware, which the king’s brother, James, duke of
York, had seized from the Duich in 1664. Imprecise knowledge of the area’s geography,
" and its cartographic representations, made this grant tricky, and thereby began the
controversy over the boundaries of Delaware.

Delaware’s unusual shape and its claim to the Delaware River to the low-water
mark on the eastern shore began with the royal grant of Pennsylvania. The Duke of Yotk
wanted to protect his major town and administrative center on the western side of the
Delaware River, so his secretary, Sir John Werden, proposed a circle boundary from the
town, New Castle, as a territorial buffer. The final determination of a twelve-mile circle
was transferred just two years later, in 1682, by deed and lease io William Penn. Penn
thus gained control of the western side of the Delaware River through two separately
granted but contiguous colonies: the Province of Pennsylvania and The Three Lower
Counties on Delaware,

Much time and attention, to say nothing of parchment, paper, and ink, have been
lavished on the question of Delaware’s boundaries for over 300 years. The Duke of
York’s “clouded title” to land on the westem side of the river, as noted historian John A.
Munroe so delicately termed it, accounts for those coﬁtroversies. Lawyers, historians,
and archivists have spent countless hours marshalling the documents and arguments used
to assert the rights of one claimant over another, from William Penn and Charles Calvert,
Lord Baltimore, to the states of New Jersey and Delaware. Legal decisions establishing

and affirming the boundaries of the second smallest colony/state by size took from 1750
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when the English Court of Chancery upheld the Penn claims over those of Lord
Baltimore to the 1934 United States Supteme Court decision written by Justice Benjamin
Cardozo upholding the State of Delaware’s claim to the territory within the twelve-mile
circle from New Casile to ihe low-water mark on the castern of the Del
River.’
The Nineteenth-Century Fishing Industry on the Delaware

While the colonial population expanded and territorial boundaries were

, the river of the Lenni Lenape became a major transportation corridor, and its

fin fish and shellfish continved to be an important part of the local diet and commerce.
By the middle of the nineteenth century fishing on the Delaware had become a profitable
business, and newspapers in Philadelphia eagerly reported on the enormity of the annual
catch.'© and fishing indusiries on the Delaware, like individuals and
companies almost everywhere, reacted accordingly. Throughout history, when natural
resources appear to be so plentiful as to be without limit, those involved in their
exploitation see little reason for restraint. Exploitation, not conservation, becomes the
operative mentality. The reasoning is always the same: if the harvest of a resource, like
fish, is good, then more capital, more labor, and more tools will surely lead to greater

exploitation and greater profits.

? For brief summaries of early boundary decisions, se

that Tract of Land lying within the C or circle of Twelve Miles about the same scituate lying and
the
sai

Towne” (State of New Jersey v. State of Delaware, 291 U.S. 361, 364 (1934)).

10 Quoted in Delmarva Star (Wilrington, Del.), Mar. 31, 1929.
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The two fin fish of particular value to the Delaware River’s nineteenth-century
fishing industry were the favorites from time immemorial: the shad and the sturgeon.
William Penn’s beloved shad is one of the largest and most valuable members of the
herring family. Shad, which can weigh as much as twelve pounds, live in the salt water
of the Atlantic Ocean, but from age three to five onward they return to fresh water to
spawn. Shad-spawning season on the Delaware is primarily April through June. Shad
can be found along the Atlantic coast of North America from the Gulf of Saint Lawrence
to Florida, but they are most abundant in the Delaware River and the Chesapeake Bay.
Atlantic sturgeon are found from the Saint Lawrence River south to the Gulf of Mexico.
At the height of the sturgeon industry, the Delaware fishery was the largest in America.
Sturgeon can reach a length of ten to twelve feet and, like shad, live in salt water but
travel to fresh water to spawn. Sturgeon spawning season on the Delaware is normally
the months of May and Tune.!!

The Delaware River’s commercial fishing industry began and ended with shad.
From the 1870s, shad fishermen on the Delaware found eager buyers. At first fishermen
sold their catch from their boats, or their wives hawked them at local markets. Then
buyers from all over the East Coast came to the major port towns. By the end of the
ni century, much of Delaware’s shad catch was sent to distant markets in water-
tank rail cars. As the shad industry boomed, its expenses increased. More men and boats
took to the water, and the drift nets used to catch the shad got longer and longer, reaching

up to a mile in length. Often fishermen worked cooperatively in groups, fishing in teams

11 por an overview of the fish and fishing industry of the Delaware River and Bay, including shad and
M. E. ”in

eso Br
Pennock (Newark, Del.: University of Delaware Sea Grant Program, 1998), pp. 71-89.
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and sharing shoreline fishing shacks for eating and sleeping between trips. On the
western shore of the river, the dominant shad-fishing arca extended from Port Penn fo
Wilmington, while on the eastern shore, Penn’s Grove was an important shad center. The
shad catch in the Delaware increased dramatically: from about 3 million pounds 2 year in
1880 to nearly 15 million pounds in the early twenticth century. But then the shad
industry fell as rapidly as it had soared. For the State of Delaware alone, the shad catch
dropped 99 percent from 1896 to' 1944. What brought about this collapse? One
newspaper bluntly summed it up by saying, “killed off by greed and pollution.”"
Initially, commercial fishermen on the Delaware viewed the huge, jumping
sturgeon as a “nuisance” rather than an exploitable asset. Sturgeon surged upriver in
spawning season in such huge numbers that people swore that the fish would actually
jump into boats.!* Shad hated sturgeon because the fish caused heavy damage,
even destruction, when caught in shad nets. When shad fishermen saw sturgeon racing
toward their nets, their best recourse was to try to take their nets in. Slowly a market

grew for sturgeon meat, particularly smoked sturgeon, but the sturgeon really took off

2 Delmarva Star, Mar. 4, 1923, No single comp ¢ source on the history of shad fishing in the
Delaware River exists, but a good understanding can be gained by reading Price, Beck, Tweed, and
ve

James G. Hom, “The History of the Commercial

Delaware, 1957), pp. 2-20; Jay L. Hanmic, “History of Delaware’s Shad Fisheries,” in Delaware
Conservationist (Spring 1963): 14-15; and a series of articles in Delaware newspapers, espocially
Wilmington Journal-Every Evening, Aug. 30, 1947, and Wilmington Evening Journal, Jan. 25, 1927.

of
N.

369-80; Jobn A. Ryder, “The Sturgeon and Sturgeon Industries of the Eastern Coast of the United States
.- Com ’

Gov » DP- L7175
Hom, “Commercial Fishing Indusiry in Delaware,” pp. 2-20; Wi Every Evening, Jan. 25, 1927.
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when the price of caviar increased. The price of sturgeon eggs, or roe, jumped from 30
cents a pound in 1897 to $3.50 1922."* Now female sfurgeon became truly valuable.
Sturgeon vessels and nets appeared on the Delaware to compete with shad ships.
Sturgeon fishermen often worked from scows fitted out with two cabins, a large one for
communal Jiving and a small one for butchering the catch and preparing the roe. Others
fished from sailing ships known as sturgeon skiffs, which were larger than shad skiffs.
Sturgeon fishermen drifted long gill nets, often using fifteen small boats working as a
team. The center of the sturgeon industry on the western side of the Delaware was from
approximately twenty miles north to twenty miles south of Delaware City, while Penn’s
Grove and Bayside were important sturgeon centers on the eastern shore. Fishermen sold
locally, nationally, and particularly internationally for caviar. As market demand
increased, so did the number of fishermen and the size of the catch, leading to the
beginning of the end of the sturgeon industry on the Delaware. The number of nets might
increase, but the catch per net began a steady decline as early as 1888. High prices,
however, sustained some level of commercial sturgeon fishing on the Delaware into the
1930s. Once again, “greed and pollution” got the blame for the industry’s demise; but in
the case of sturgeon, over-fishing through greed was believed to be the greater culprit.
From the Fishing War of 1871 to the United States Supreme Court, Round 1

Not all of those who worked in the fishing industries ot in the governments of the
states in which fisheries operated remained oblivious to the imperative of sustainability.
Without regulation and protection of a natural resource, fishing could not survive at a

commercial level. As early as 1871 the federal government created the United States

14 price, Beck, Tweed, and Epifanio, “Fisheties,” p. 75.

11

4069



Commission of Fish and Fisheries to study why food fish in American waters were
declining and how that decline could be tuined around. From that commission came two
major reports on the sturgeon industry of the Delaware River and Bay in 1888 and
1899.'5 At about the same time state governments with interests in the Delaware River
and Bay began to enact legislation designed to protect the fishing interests of their
citizens. New Jersey appointed Commissioners of Fisheries in 1870, and the following
year Delaware’s governor urged the legislature to appoint a study commission. The
Delaware legislature subsequently approved the appointment of five fish commissioners
in 187316

As commercial fishing became important at the beginning of the 1870s, both
Delaware and New Jersey took an increasing interest in the Delaware River. Delaware
Govemor Gove Saulsbury inclnded a section on fishing in his message of 1871 to the
Delaware legislature concerning the conservation of the resource for the benefit of

Delaware citizens.'” “The laws of the state have not been adequate to the protection of

15 Ryder, “The Sturgeon and Sturgeon Industries of the Eastern Coast of the United States ... " isa
scientific study delineating the need to comtrol over-fishing, protect habitat, and promote propagation;
Conn, “The Sturgeon Fishery of the Delaware Bay and River” is a detailed history of the sturgeon industry
to the end of the nineteenth century.

16 Revision of the Statutes of New Jersey, Published under the Authorily of the Legislature (Trenton: John
L. Murphy, 1877), 425 [This law, passed in 1870 and amended in 1873 and 1874, was entitled “An act for
the appointment of commissioners for the better protection of fishing interests of the state of New Jerseyl;
Gove Seulsbury, Governor’s Message of Jan. 3, 1871, in Delaware, Journal of the Senate, 1871, pp. 16-17;
Laws of Delaware, vol. 14, chap. 419, sec. 2, p. 281,

The laws cited above were not the fixst passed by sither state relating to fin fishing, At Ieast as carly as
1808, New Jersey emacted concuxrent legislation with Penmsylvania to regulate fishing on the northern
portion of the Delaware River, This legislation, supplemented many times, was in effect at the time the
State of New Jersey created fish commissioners (Revision of the Statutes . . ., 1877, pp. 426-33). The State
of Delaware passed its first regulatory fishing law in 1829, an act to regulate and tax gill nets, but promptly
repealed it a year later. Another law adopted a decade later made it illegal for nonresidents to hunt, fish, or
take oysters “from, in, or near the waters of the Delaware River and Bay” (Laws of Delaware, vol. 7, chap.
181, p. 372, and vol. 9, chap. 216, p. 263).

7 Saulsbury, “Message of Jan. 3, 1871," p, 17.
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our oyster beds, planting grounds, and fisheries from depredation by non-residents , . . .”
The legislature, he wrote, has a duty

to protect our inhabitants in the proximity to our rivers and

streams, and the proprietors of the soil along our coasts,

and all engaged in the business of fishing and culture of

oysters, in all the rights which their location and business

entitle them to, as it is to protect our fruit growers or the

producers of any other of our staple ctops.'®

Governor Saulsbury’s concems relating to fishing were nothing new in Delaware.
"The state’s first such law in the nineteenth century, passed in 1812, declared Delaware’s
watets off-limits to non-Delawareans. While this law was concerned with oysters and
terrapin, the legislature’s next protective effort, in 1839, prohibited all non-Delawareans
from fishing and hunting in or near the “waters of the Delaware.”"® Clearly Delaware’s
Jawmakers assumed ownership of the river, but equally clearly those laws lacked teeth,
for funds were never allocated to enforce them.

New Jersey’s fish commissioners approached their mandate from a perspective
very different from that of Governor Saulsbury. In 1871 they recommended legisiation to
regulate fishing by day, season, and mesh size of net. They also sought a tax on drift
nets, which met immediate opposition from fishermen. All of the commissioners’

recommendations were passed by New Jersey’s legislature on March 15, 1871, with the

exception of the tax on fishing nets.”

' Ibid.

19 Delaware Laws, vol. 9, chap. 216, pp. 263-65; Delaware Laws, vol. 4, chap. 209, pp. 568-69. In 1851,
the legislature extended the law of 1839 to include all rivers and streams in addition to the Delaware River
and Bay (Delaware Laws, vol. 10, chap. 569, pp. 564-65).

2 1 aws of New Jersey, Supplement to An Act to regulate the fisheries in the river Delaware, and for other
purposes, Article 44, Mar. 15, 1871, p. 433.
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New Jersey’s legislators and fish commissioners approached fishing issues
through the perspective of creating interstate agreements. The act was adopted as a
supplement to legislation first passed in 1808 that had required the Commonwealth of
Pennsylvania to pass an act of the same or similar wording befors it took effect in New
Jersey. Likewise, in 1871 New Jersey;s fish commissioners sought Delaware’s
participation in creating a tri-state coalition on fishing laws. The commissioners, in fact,
were most concerned with what New Jersey considered to be the southern portion of the
Delaware River (that is the area of the river between the states of New Jersey and
Delaware) becase that area saw the most traffic in drifi-net shad fishing. Thus, they
sought, and received, permission from their governor to visit Delaware’s legislators in
Dover.”! In some ways they counted their trip a success, for on March 28, 1871, the
Delaware General Assembly passed an act that joined with New Jersey’s law in
regulating day, season, and mesh size of nets. But Delaware’s legislators added 2
provision that addressed the issue raised by their governor. Section 1 of “An Act for the
Protection of Fishermen” made it illegal for all non-Delaware residents to “catch or take
fish of any kind in Delaware bay or river, or any of the creeks emptying into the same
within the limits of the same” without a license. It would now cost non-Delawareans $20
per anmum for a license.

* Instead of creating harmony between and among the governments and fishermen
of the states bordering the Delaware River, this fishing law emanating from Dover in

1871 unleashed a tidal wave of ill will and litigation that has pitted New Jerscy against

M Third Annual Report of the Commissioners of Fisheries of the State of New Jersey, For tha Year 1872
(Trenton: State Gazette, 1872), pp. 9-10.

22 o1 Act for the Protection of Fishermen, Delaware Laws, vol. 14, chap, 72, pp. 84-87. A supplemental
act in 1871 (vol. 14, chap. 73, p. 88) instituted a $5.00 license fee for state residents.

14

4072



Delaware for over 130 years, as the protection of fish and fishermen morphed into a full-
scale, recurring judicial argument on state boundaries so reminiscent to Delawareans of
the earlier, and seemingly endless, boundary dispute among William Penn, Lord
Baltimore, and the English Crown.

Delaware’s fishing law of 1871 sought to protect the state’s own fishermen and
fishing industry by oversight and control of all of the Delaware River that it had claimed
gince 1682, during the Duke of York-William Penn era—all of the water, and its soil
below, to the low-water mark on the eastern side of the river within the twelve-mile circle
from the town of New Castle. To Delawareans this boundary was beyond discussion.
Tndeed, it appears that the State of Delaware considered the twelve-mile circle to be such
a given that it did not bother to codify it until 1852, in response to the Pea-Patch Island
dispute in the 1840s.2

To non-Delaware fishermen using the Delaware River, the out-of-state licensing
provision of Delaware’s law of 1871 was offensive. No matter who claimed to own the
river, fishermen had always taken equal access for granted. News did not travel as fast as
it does today, but once people heard, they were anxious and confused. What would be
the practical implications? The answer came in the spring of 1872 and was a straight-
forward application of the law, apparenily initiated by Delaware’s attorney general.  On
May 2, 1872, W.W. Pritchett, a constable in Wilmington, accompanied by an armed
posse, took a steam tugboat to the eastern side of the Delaware River and arrested twenty-

two New Jersey residents for fishing in the waters of the State of Delaware without

B u0f Sovercignty; Jurisdiction and Limits,” chap. 1, sec. 1, Revised Statutes of Delaware, 1852, pp. 2-3.
PFor the Pea-Patch Jsland case, see Fustice Cardozo’s discussion of I re Pea Patch Island, 30 F. Cas. 1123
(Axb. Ct. 1848) (No. 18311). State of New Jersey v. Siate of Delaware IT, 291 U.S. 361, 377, 54 5. Ct. 407,
412-13 (1934).
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licenses. The men were taken, some at gun point, to the district attorney in Wilmington,
along with their cleven rowboats and fishing nets. When the fishermen told the district
attorney that they had always fished on the river and never had had to have a license, he
told them of the new law and gave them 32 choice of buying licenses and paying court
costs or g their boats and nets and going to jail to await trial. the men
bought licenses.

Reaction to those arrests was swift. Within a week, New Jersey’s governor, Joel
Parker, issued a proclamation asserting the State of New Jersey’s right 1o the Delaware
River from its own shore to the middle of the river and the right of New Jersey fishermen
to fish in those water without having to get licenses from the State of D
Governor Parker then warned “all persons” (meaning, of coutse, D officials) not
to arrest New Jersey fishermen in the disputed area and urged New Jersey citizens to
resist violence.”> Governor Parker next wrote a letter to Delaware’s governor that both
asserted New Jersey’s territorial claim to the eastern half of the Delawate River and
announced his proclamation of the previous day. New Jersey, he said, believed the
question of state boundary claims required judicial resolution.

A fow days later, Governor James Ponder of Delaware responded to Governor

Parker with a strong assertion of Delaware’s right to the river within the twelve-mile

2 A ffidavits of John Q.A. Denny, George Stanton, No.
1,(1 in
New

2 Jocl Parker, govemor of the State of New Jersey, to James Ponder, govemor of the State of Delaware,

May 9, epo between .
zette, 1 “A ernor of e
Record, New Jersey v. No. 1,p. 25.
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circle. It was, said Governor Ponder, “not . . . an open question.”26 From Delaware’s
perspective, the law of 1871 was not at all a territorial assertion; it was enacted “for the
purpose of aiding the propagation of certain fish which were fast becoming extinct,” a
law passed “at the suggestion and request of the fish commissioners of New Jersey. ...
As to judicial review, Governor Ponder asked for a proposal from his counterpart because
he (Ponder) did not have tﬁe constitutional power {0 agree to arbitration.

Governor Parker got the final word in this particular flurry of correspondence. On
May 22, he sént a letter to Govemnor Ponder that again denied Delaware’s boundary
claim. His proposal for judicial review was to pass the question to his attorney generaLzs
So, the first salvo of the Delaware River fishing war, which started with a drawn gun,
ended in a barrage of words and legal maneuvering.

Later, Govemor Parker, Governor Ponder, and the attorneys general of the two
states met. After a “free interchange” of ideas, the officials of both states agreed that
Delaware would make no arrests east of the middle of the Delaware River while both
governors urged their respective state legislatares to appoint three commissioners 1o settle
the question of river jurisdiction” After some to-ing and fro-ing, both legislatures
agreed. |

Delaware went first On January 30, 1873, the legislature adopted joint

resolutions to establish the six-man commission recommended by the govemnor. The

2 James Ponder, govemor of the State of Delaware, to Joel Parker, governor of the State of New Jersey,
Dover, May 14, 1872, in Report of the Correspondence between Govs, Parker and Ponder . . ., p. 4,

2 Tbhid.
Z Ybid., pp. 5-8.

2 Governor’s Anoual Address, July 14, 1873, New Jersey, Senate Journal, pp. 47-48.
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legislature agreed that the decision of the commission was to be final. Two weeks later
the legislature added supplementary joint resolutions that clarified their intent: Delaware
would not submit the boundary question, but only the right, and the extent of that right, of
citizens of New Jersey to fish in the Delaware River within the twelve-mile circle.® To
up the ante, the Delaware General Assembly then passed a supplement to the “Act for the
Protection of Fishermen of 1871” instituting a tax for nonresidents on nets greater than
300 fathoms.*

New Jersey’s legislature soon followed Delaware’s by passing an act to appoint
three commissioners to a joint commission to “negotiate and agree respecting territorial
limits and jurisdictions of the two states.” When the legislature leamed of the precise
wording of Delaware’s supplementary resolutions of February 14, it, in turn, modified its
original legislation after receiving a message from Governor Parker. The govemor
reminded the legislators that “the important practical question which interests most of our
citizens is the right of fishing in the river Delaware, its nature and extent . . . 2 Bya
supplement approved March 11, New Jersey’s legislature agreed, for the sake of
expediency, to negotiate on the narrow issue of fishing rights.” Delaware responded to
New Jersey’s apparent willingness to negotiate within Delaware’s more narrow

parameters with a major olive branch. In joint resolutions of April 8, 1873, the Delaware

® Delaware, Legislature, Joint Resolutions, Jan. 30, 1873, Feb. 14, 1873, and Feb, 19, 1873, reprinted in
Record, New Jersey v. Delaware, pp. 26-28.

¥y Supplement to the Act Entitled “An Act for the Protection of Fishermen,” vol. 14, chap. 419, Feb. 19,
1873, in Revised Statutes of the State of Delaware .. . to . . 1874 (Wilmington: James and Webb, 1874), p.
281,

22 Governor Joc! Parker, Message to the Legislature, printed in New Jersey, Journal of the Serate, Mar. 5,
1873, p. 505.

3 New Jersey, Legislature, Act of Feb. 26, 1873, and Supplement to Act, Mar. 11, 1873, reprinted in
Record, New Jersey v. Delaware II1, Lodging, tab 1, pp. 29-32.
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legislature suspended the out-of-state fishing license section of the troublesome 1871
fishing protection act pending the ontcome of the commission’s negotiations. Moreover,
if the commission decided favorably on Delaware’s position, its state commissioners
were authorized to agree to a mutual right of fishery. 34

The mew commission held meetings in the spring and summer of 1873.
Delaware’s three commissioners made several proposals to their counterparts from New
Jersey, but since all of those proposals began with acceptance of Delawate’s title to the
tiver to the low-water mark on the eastern shore within the twelve-mile circle, the New
Jersey commissioners declined to agree. The commission held three more unproductive
meetings through June 1874. Then Delaware’s commissioners presented their New
Jetsey counterparts with what in essence amounted to a closely argued legal brief, taking
thirty-four pages to “prove” Delaware’s title.>> Bight months later Delaware’s
commissioners still had not received a response. Thus, they reported to their legislature
that they did not believe the joint commission could ever come to 2 mutually agreeable
settlement. ¢

In his message to Delaware’s General Assembly in January 1877, Governor John
P. Cochran reviewed the history of the joint commission. He said that the previous
Jegislature of 1875 had construed New Jersey’s long silence as “an implied abandonment

of their case and a tacit relinquishment of their alleged claim of title and jurisdiction,” so

3 Delaware Legislature, Joint Resolution, Apr. 8, 1873, reprinted in Record, New Jersey v. Delaware, 32-
37.

33 The Fishery Question Argument of the Delaware Commissioners (Wilmington: James & Webb, 1874).

36 Report of the Fishery Commissioners, in Delaware, Journal of the Senate, Feb, 2, 1875, pp. 211-12.
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on March 18, 1875, Delaware lawmakers disbanded the commission.>” The Delaware
legislators then reinstated the out fishing license requirement of the 1871 act.
According to New Jersey’s attomey general, New Jersey lknew nothing about those
actions until 2 New Jersey citizen called Governor Joseph D. Bedle’s attention to a notice
placed in the Wilmington Morning Herald on March 15, 1876, announcing the need for
fishermen to again secure licenses from Delaware. The attorney general asserted that
Delaware had misconstrued New Jersey’s silence, for its commissioners were, in fact,
still wrestling with the issues on the table.*®

Territorial title remained an unresolved issue, but of greater concem to New

Jersey’s was the return of Delaware’s fishing license law. Govemor Bedle
invited Governor Cochran of Delaware to a meeting in Phil a in hopes of winning
a of the law’s reinstatement. At their meeting the governors could not

resolve the issues, so the only recourse left fo the State of New Jersey was to seek
tesolution by the United States Supreme Court. And so it did in March 1877.%°
Efforts to Reach a Settlement

In preparation for litigation, Delaware’s General Assembly adopted joint
resolutions proclaiming the state’s ownership of, and exclusive jurisdiction over, the

tor le circle across the Delaware River to the low water mark on the New Jersey

37 Fipst ! of His Excellency John P. Cochran, Governor of Delaware to the General
Assembly, Session of 1877 (Wilmington, 1876 [sic]), p. 21; Delaware Laws, vol. 15, chap. 2249, pp. 254
55.

YEirst. .. of John P. Cochran . . ., p. 22; ch 6,

or to
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shore and authorizing the governor to employ counsel to defend the First State’s position
before the United States Supreme Court.”* Governor John P. Cochran then appointed
three of the state’s most outstanding lawyers to represent the state in the suit. They were
Thomas F. Bayatd, George Gray, and G H. Bates. All were Democrats, then the
majority party in Delaware. By 1885 only Bates, the son of a prominent Delaware jurist,
Chancellor Daniel Moore Bates, and a former Speaker of the House of the Delaware
legislature, was left. Bayard had gone on to become United States Secretary of State in
Grover Cleveland’s first administration, while Gray became a United States senator and
then a federal judge. Preparation of the case was extremely time-consuming. Between
1901 and 1905, George Bates amassed piles of documents from the early colonial period.
Some translation; all had to be typed, edited for modern readers, and
interpreted.*!

In March 1877 the Supreme Court issued an injunction ordering Delaware to
suspend the out-of-state license provision pending resolution of the litigation. The suit
then languished for want of interest on the part of New Jersey, the complainant state,
until the next fishing dispute arose. This time the source of the controversy lay south of
the river, in the Delaware Bay. In 1885 Delaware authoritics arrested and even jailed
some fi in the upper Delaware Bay, confiscating their boats and nets.¥ D
argued that such arrests were permissible because the United States Supreme Court’s

injunction applied only to the contested portion of the Delaware Rivet, that is, the area

% 7. aws of Delaware, vol. 15, chap. 504, pp. 641-42,

4 H 8 Collection
G B,
2R Co ey, 1884-85 (Trenton: John J. Murphy, 1886),
PYy. on,
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within the twelve-mile circle. But where did the river and bay divide? The governors of
New Jersey and Delaware agreed that their respective attorneys general should meet to
determine the boundary line. With the assistance of scholars and lawyers, Attorney
General John H. Paynter of Delawarc and G John P. Stockton of New
Jersey set the dividing line between river and bay to run from Cohansey Light in New
Jersey west to Bombay Hook Point in Delaware. Once that agreement was reached,
Delaware agreed to drop its charges against the fishermen, whose boats and nets had
already been returned. Delaware continued to insist upon its citizens’ exclusive fishing
rights in its half of the Delaware Bay, but for all practical purposes Delaware does not
seem to have enforced that position. Attomey General Stockton vrged another
conference between the two states to secure mutual fishing rights in all the waters of the
Delaware Bay. Such a conference never took place, most probably because it did not
prove necessary. With the acquiescence of both states to the concept of mutual fishing
rights in the waters of the river and bay, fishing continued unmolested.* As Governor
Joel Patker had reminded the New Jersey legislature more than a decade eatlier, “the
important practical question . . . is the right of fishing in the Delaware . . . .” “ For the

moment fishing rights were secure.

teof
Magnetism, Climate (Trenton: John J. Murphy, 1888), pp. 83-84; New York Times, Aug. 13, 1885.

4 New Jerscy, Senate Journal, 1873, p. 505.
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The Oyster Conflict Opens and Closes

Between 1871 and 1905, only once did an issue beyond fin fishing cause a ripple
in the relationship of New Jersey and Delaware. The issue concemed oysters, and this
time the aggressive assertion of legal rights came from New Jersey and not Delaware.

Opysters, like fin fish, had been an important part of the Jocal diet since the time of
the Native Americans, and they attracted as much attention from Western European
explorers and settlers as did the Delaware River’s shad and sturgeon. From earliest
times, the governments of Delaware and New Jersey recognized the significance of this
aqueous resource and passed laws to protect, preserve, and control an important food
source and an increasingly valuable economic commodity. The main stimulus to
commercial oystering in the Delaware Bay came in 1870 with the extension of the New
Jersey Southern Railroad, a division of the New Jersey Central Railroad, to the Mautice
River, a tributary of the Delaware Bay. With the railroad, the number of shucking houses
increased, and New Jersey oysters could reach well beyond local and regional markets.

Even without the railroad connection, New Jersey always had the advantage over
Delaware because ifs oyster beds were larger than those of its neighbor to the west. Still,
Delaware had significant oyster resources. Many families living along the Delaware Bay
eamned their livings from oystering. Delaware’s oysters were most plentiful along the
shores of Kent County from Leipsic to Bowers Beach, with the center at Port Mahon.

With poorer train connections and smaller shucking houses, Delaware always lagged

Del
”in
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behind New Jersey in the scale of its oystering operations. Indeed, as time went on,
Philadelphians came to dominate Delaware’s oyster beds. Philadelphia entrepreneurs
sent sailing ships equipped with two-to-four dredges into the Delaware Bay. The ships
took their cargoes directly to Philadelphia for shucking and transport.*®

Philadelphia ships also for oysters in the eastern half of the Delaware
Bay, which led to the first complaints about territorial claims to oyster areas. In 1871, the
Commonwealth of Pennsylvania issued a report “in e to the Oyster fisheries in
Delaware Bay” in response to a law passed by New Jersey’s legislature carlier that year.47
According to Pennsylvania, the three states of Pennsylvania, New Jersey, and Delaware
had enjoyed common usage of oystering areas since the 1830s.

Then in 1871 the New Jersey legislature passed a law to require every boat
working in New Jersey’s waters to buy a license. The license was available only to

als who had heen residents of New Jersey for at least six months. The law added

a sliding scale of license fees ranging from $10 to $60, depending upon the size of the
oyster boat, as well as multiple enforcement provisions such as the appointment of a
“special officer” who would have the power of arrest.

Not to be outdone, Delaware’s legislature passed similarly restrictive laws that
same year. The state closed its oyster beds to non-Delawareans or non-owners of
Delaware plantation rights. Legislators also added a licensing fee on boats in

public beds that was three times that charged by New Jersey. Finally came the

6 Valle, “Harvesting Oysters,” p. 26; Weslager and Heite, “History,” p- 25; Mary Emily Miller, “The
Delaware Oyster Industry: Past and Present” (Ph.D. diss., Boston University, 1962), pp. 142-44.

. 133-34. The New Jersey law was entitled “An Act
*‘An Act

law was on
April 14, 1846.
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enforcement provisions, which included a collector with arrest powers and the purchase
of 2 watchboat.®

Aside from angering some in Pennsylvania, few jurisdictional problems appear to
bave arisen from the oystering legislation emanating from Trenton and Dover. Oue
scholar noted no signiﬁca;at friction arising from the laws passed on both sides of the
river. He found that for Delaware, the major result of the residency requirement was that
members of New Jersey oystering families moved to Delaware to expand their
operations, a n that perhaps worked both ways.” In the last quarter of the
nineteenth century, Delaware’s oystermen voiced concem primarily about individuals
who illegally dredged for oysters, “marauders” primarily from Pennsylvania.
Eventually the conflict escalated to a level of combat and bloodshed. “Qyster pirates,” as
they came to be called, armed their boats with cannon and were able to overwhelm
Delaware’s watchboat and small, legal oyster boats, ™

In 1887, Delaware’s legislature passed a law that expanded the state’s claim to
oyster beds in the Delaware Bay. Until that time Delaware legislators had not asserted
jurisdiction east of Blake’s Channel.®® Now they extended Delaware’s jurisdictional
claim to the oyster bed at Ship John Light. New Jersey responded by arresting two

Delaware oystermen working in the Ship John bed. Prosecution was dropped when the

“ Valle, “H Oysters,” p. 26.
% Miller, “The D Oyster Industry: Past and Present,” pp. 137-40; Miller, “The Delaware Oyster
Tndustry,” 245-46.

5t 1 aws of Delaware, vol. 18, pt. 1, chap. 248, p. 464.
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State of Delaware agreed to a settlement through negotiation, which must have included a
repeal of the law.* No attomey general files exist in the Delaware Public Archives for
this period, but, according to the New Jersey attorney general’s statement in his brief to
the United States Supreme Court in 1933, calm was returned. Under those
circumstances, it does not seem surprising that the question of oysters did not loom large
in the Compact of 1905. Over time cach state had enacted, amended, repealed, and
rewritten dozens of acts to promote, protect, and regulate oystering, Each side had vested
interests, which at the time of the writing of the Compact of 1905 were satisfied by the
status quo.53
Construction into the River

Although Delaware consistently laid claim to the waters and subaqueous sotls to
low water on the New Jersey shore within the twelve-mile circle, the wharves, piers, and
bulkheads along the New Jersey shore were never part of the debate in the nineteenth
century. Delaware neither interfered with their construction, nor did it tax such structures
on either side of the river.

Delaware and New Jersey pursued different policies regarding wharfage. New

Jersey established extensive controls, but Delaware did not. Urbanization was the major

52 Brief of Plaintiff, in submitts e in
New Jersey v. Delaware III op Oct, 27, 20035, Lod 1 1,
chap. 557, p. 679.

The other issue was wharfage. (“Report to Honorable Morgan F. Larson, Governor of New Jersey by
William A. Stevens, Attorney General . . . ,” 1929).
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factor in explaining those differences, New Jersey had the major port cities of New York
and Philadelphia opposite its watery borders, whereas Delaware had none. In 1851 New
Jersey began taking control over its riparian lands by requiring that land owners obtain
licenses from the state to build structures into New Jersey’s waterways.’ In 1864 the
New Jersey legislature adopted “An Act to ascerfain the rights of the state and of the
riparian owners in the lands lying under the water of the bay of New York and elsewhere
in the state.” 1t was the first of a series of laws, all of which traced their origins to the
1864 statute, by which New Jersey govemed, sold, leased, and taxed submerged lands.
The 1864 law explicitly focused on two urban areas: the waters along the Hudson River
and New York Bay, and “the lands lying under the water of the Delaware river, opposite
to the county of Philadelphia.” Neither that law, nor those that followed, mentioned
those parts of the Delaware River lying north or south of Philadelphia.

It is not surprising that New Jersey lawmakers concentrated their riparian laws on
those parts of their state’s waterways that were in contact with the major out-of-state
commercial and industrial centers of New York City and Philadelphia. Those were the
places where wharfage was most important and most lucrative. In 1871 New Jersey
began the practice of commiiting the taxes it raised from those utban-area wharves to
help support the state’s public schools.™

By contrast, Delaware had no major urban centers lying across its portion of the

Delaware River's eastern shore to prod it into licensing, controlling, or taxing wharves.

4 New Jersey P.L., 1851, p. 335.
55 New Jersey P.L., 1864, p. 681

56 New Jersey P.L., 1871, p. 98.
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A search of the state’s laws in the nineteenth century reveals a few acts whereby the
legislaulre gave steamboat and railroad companies permission to build wharves as part of
the powers granted to them in their acts of incorporation.”” In addition, in the 1850s 2
few individuals requested private acts whereby the legislature concurred in their
construction of wharves, but, in the absence of a legal requirement to get advance
approval from Delaware, such requests soon disappeared from Delaware law books.”®
The state did not tax wharves that extended into the state’s waters, nor did it require a
state license to erect them,

The State of Delaware has never taxed real estate. Its counties tax real estate.
Until the mid-twentieth century all three of Delaware’s county governments were called
“Tevy Courts” because they set the levies on taxable real estate. A search in the
Delaware Public Archives found no records from the nineteenth century to show whether
or not the assessors from New Castle County, the county that includes the twelve-mile
circle, included wharves extending from either the western or eastem shore of the
Delaware River in their assessment of real estate. Theirs was a rather unsophisticated
operation designed to raise the modest sums needed to support the county jail and a poor
house, and to build bridges across creeks. It is not surprising that the assessors never
ventured across the Delaware River to claim taxes from wharf-owners on the eastern

shore.

57 See, for example, Laws of Delaware, vol. 9, chap. 11, “An Act to Incorporate the Delaware Rail Road
Company, pp. 17-26, and chap. 312, “An Act to Incorporate the Breakwater, Lewes, and Philadelphia
Steam-boat Company,” pp. 359-62.

58 Laws of Delaware, vol. 11, chap. 463, p.528; chap. 398, p. 444.
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The most important wharves extending from the New Jersey side of the Delaware
River within the twelve-mile circle were associated with Delaware-based companies.
Throughout most of the nineteenth century and well into the twenticth century, the
Wilmington Steamboat Company, later called the Wilson Line, ran boats from
Wilmington to Chester and Philadelphia, Pennsylvania. In the summer months the
company also ran excursion boats from the west bank cities to a picnic grove at Penns
Grove, New Jersey. In the 1920s an amusement park called Riverview Beach was added
on the New Jersey shore of the river. Likewise, Delawarc-owned ferry companies
operated between Delaware and New Jersey until the Delaware Memorial Bridge opened
in 1951.% The only industrial site with structures extending into the river from the New
Jersey side within the twelve-mile circle was the Du Pont Company’s Chambers Works.
The Du Pont Company was, then as now, a Wilmington-based corporation.
Seeking a Settlement

The repeated postponements of New Jersey v. Delaware I stopped in 1901 when
the Supreme Court’s clerk alerted the parties that the Justices would wait no longer.
Delaware had to decide to go forward or risk losing its boundary claim to the New Jersey
shore. Neither Delaware’s governor nor legislature hesitated to continue to press for
vindication of the state’s boundary rights. The legislature adopted a resolution whereby
the attorney general and special counsel were “instructed to maintain the defense of said
suit”®® George Bates stopped all other business to concentrate on meeting the deadline

to file an answer to New Jersey’s Bill of Complaint.®!

5% See Richard V. Elliott, The Saga of the Wilson Line, Last of the Steamboats (Cambridge, Md.: Tidewater
Publishers, 1970).

% Laws of Delaware, vol. 22, chap. 244, p. 531.
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The work of meeting Supreme Court deadlines proved so onerous to both sides
that in 1903 they agreed to appoint the two states’ govemors, attorneys general, and
counsels as their commissioners in an attempt to find a settlement without recourse to
further court proceedings. Whereas Delawareans had no experience with interstate

. compacts, New Jersey’s leaders could look back to a great deal of such experience. The
Garden State already had compacts with both New York and Pennsylvania regarding
those states’ respective contiguous watery boundaries: the New York harbor and the
Delaware River, respectively. Those documents provided for boundaries through the
middle of those waters and explicitly noted which state owned every island in between.
Hach state had jurisdiction over the area within its own boundary, except that authorities
on either side of the waterway were permitied to cross those bounds to pursue, arrest, and
remove back to their own state persons accused of committing crimes in the amresting
officer’s state.? Thus New Jersey had a template for what might constitute an interstate
compact.

The Delawareans had no such experience, but George H. Bates was a seasoned
negotiator who had dealt with obstinate opponents in delicate diplomatic situations. In
1885 Bates had gone to the Samoan Islands as the special agent of the United States
government to help re-establish peace among warring chiefs who were being urged on by
the competing governments of Imperial Germany and Great Britain. The United States

also had significant commercial and naval interests in the Samoan Islands. Bates was

8! Attorney General Herbert H. Ward to Governor John Hunn, Jan. 31, 1903, Delaware Public Archives,
Dover (heroaftex D.P.A.).

62 New York Compact: N.J. Stat, sec. 52:28 et. seq.; Pennsylvania Compact: N.J. Stat. sec. 52:18-23 et.
seq.
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later one of three commissioners to represent the United States government at
conferences with the Germans and British held in Washington, D.C., in 1887 and in
Berlin in 1889 for the purpose of restoring peace in Samoa. Bates proved to be a
vigorous negotiator on behalf of his country in dealing with such seagsoned diplomats as
Chancellor Otto von Bismarck of Germany. The representatives of the three powers all
claimed to want a restoration of the status quo, whereby cit_izens of their countries could
live and trade in the islands without fear that one of the other powers would stir up
trouble. Bates’s expetience was thus appropriately germane to the business of
negotiating on behalf of Delaware over the ownership and use of the Delaware River. ©
Delaware’s commissioners began their work by seeking the views of the people
most concerned about the dispute: the state’s fishermen. Those commercial fishermen,
together with their New Jersey counterparts, constituted a major industry that employed
165 boats, each of which reportedly took in $550 weekly during shad season. In early
March 1903, Delaware’s commissioners, including George Bates, organized a meeting
with Delaware fishermen in the coastal town of Delaware City, The meeting proved to
be very instructive. One fisherman complained of his arrest by New Jersey authorities
when he had been fishing for sturgeon near the Jersey shore. Most fishermen agreed,
however, that although the river within the circle rightfully belonged to Delaware, New
Jerseymen should be permitted to cast their nets wherever they pleased so long as they

abided by Delaware’s Sabbath and seasonal restrictions.**

% George Handy Bates Samoan Papers, University of Delaware Special Colloctions, Newark, Del. See
particularly box 1, folder 13; box 2, folder 21; and box 3, folders 28-28.

84 Wilmington Eveming Journal, Mar. 4, 1903.
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In light of such “live and let live” testimony from the fishermen, and considering
the additional cost and effort of continuing the suit, the commissioners attempted to
conclude a compact that would unify the states’ conflicting fishing laws and thus end the
case. As Delaware’s Atiorney General Herbert H. Ward put it to Governor John Hunn,
“if the entire controversy between the two states can be settled out of court, it would _
seem the part of good reason to attempt to make such a settlement.”%®

The commission composed of the governors, attomeys general, and counsels of
the two states, met in Philadelphia on March 12, 1903. The evidence is very scant, but it
would appear that both sides came with ideas and language that they would like to see
written into the compact, It is worth noting, for example, that Articles I and I, permitting
each state to serve legal papers or make arrests on the entire breadth of the river, contain
principles similar to New Jersey’s compacts with New York and Pennsylvania.

The proposed document created in 1903 was designed to resolve the fishing issue,
as detailed in Articles I, IV, and V, which proclaimed a common right of fishery,
provided for the passage of uniform fishing laws in both states, and. permitted the
continuance of certain existing laws until adoption of the uniform legislation. The
document also permitted the states to continue enforcing their laws with respect to two
matters that had not been the subject of longstanding controversy: the oyster industry and
the building of piers and wharves. But for the dispute in 1887, which had been resolved,
the oyster industry had not been the cause of controversy between the states. In drafting
the compact in 1903, Article VI was written to maintain the status quo of that industry.

Likewise, with respect to Article VII, there was no evidence of a practical dispute with

5 Ward to Hunn, Jan. 31, 1903, DP.A.
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regard to the construction of piers and wharves extending from the New Jetsey shore that
entered onto the portion of the Delaware River within Delaware’s twelve-mile circle. At
that time the modest piers on the New Jersey shore that entered into the twelve-mile
circle served the interests of citizens of both states.

Article VIII of the 1903 compact stated that nothing would affect the “territorial
limits, rights or jurisdiction of either state” relating to the river or the ownership of its
subaqueous soil except as “expressly set forth” in the document. Through this provision,
the states sidestepped the dispute over ownership within the twelve-mile circle, as to
which the two states could never have reached agreement, and similarly deferred other
jurisdictional questions that did not require resolution at the time. Each state preserved
its claims in Article IX, which stated that the lawsuit was fo be dismissed “without
prejudice.”

The effort to forge an interstate agreement proved fiuitless, however, because the
Delaware General Assembly ended its session too soon to take up the proposed
compact.%® The suit would go on, at least until 1905, when Delaware’s legislators were
next scheduled to meet.

The lawyers on both sides had no recourse but to carry on their preparations for
the fast-approaching deadline to submit their briefs to the Supreme Court’s Special
Commissioner, Francis Rawle. Francis Rawle (1846-1930) knew George Bates very
well. In 1895, at Rawle’s request, Bates drafted a law regarding street railways that was
adopted by the Delaware General Assembly. That same year, George Bates’s son,

Theodore, became a law clerk in Rawle’s Philadelphia office. When Theodore

% Attorney General Herbert H. Ward to George H. Bates, Feb. 11, 1905, BF.C, HS.D.
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committed suicide later that year, his father assumed responsibility for completing work
that Rawle had assigned to his son.”

In developing his case Bates called several of Delaware’s most distinguished
clderly lawyers to appear at a hearing held in Salem, New Jersey. Those men all testified
that going back as far as the 1840s, Delaware had exercised the right to amrest and try
violators of Delaware state laws on the river, and that federal cases drawn from the river
tetritory had been heard in the Federal District Court for Delaware.®®

By the end of 1904 Bates’s quest for evidence was nearly complete. The most
pressing claim on his time was to organize the mass of historical documents he had
collected. The clerk of the U.S. Supreme Court agreed to one final extension, to March
1, 1905, by which time the defense must prosent its evidence. New Jersey would then
have until June 1, 1905, for rebuttal, and both parties were to have their arguments in the
hands of Special Master Rawle by November 1, 1905.¢
Adopting the Compact of 1905

Tt was in this context that Delaware’s General Assembly met in Dover for its
biennial segsion in January 1905. In his final month as governor, John Hunn told the
assemblymen of his hope to end the long-smoldering case with New Jersey through “the
appointment of a commission with full powers to seftle the issue by atbitration.” The

“continuance of this suit,” he said, “has been, and is likely to be, an extremely costly one

7 See various letters in BF.C., H.8.D., especially Francis Rawle to George Bates, Jan. 31, 1895; George
Bates to F. Rawle, Fcb. 14, 1895; Theodore Bates to F. Rawle, Jun, 1895; Elizabeth Bates to George Bates,
Dec. 4, 1896.

% The State of Delaware had mads it illegal for nonresidents to fish in Delaware waters in 1839 (Lews of
Delaware, vol. 9, chap. 216, p. 263).

% James H. McKenney, Bsq., Clerk, U.S. Supreme Court, to George H. Bates, nd., BF.C., H.S.D.
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for the State, thousands of dollars having already been expended in its prosecution.” He
told the legislators that his recent communications with New Jersey officials convinced
him that they, too, were willing to pursue “an amicable amangement for a settlement”
outside the judicial system. It is worth noting that the interconnection of reaching an
“amicable settlement” with that of saving a large sum of the state’s money must have
been particularly appealing to a governor who wés both a Quaker and a businessman.™
Later that same month Governor Hunn sent a message to the legislature drawing their
attention to the chaotic nature of the state’s fishing laws. He admonished them that
rationalizing the fishing laws “demands primary consideration in as much as it concemns
the propagation and protection of one of the largest sources of food supply belonging to
the people.” He recommended the creation of a commission charged to draft “a uniform,
reasonable, comprehensive, and plain bill” to be presented to the next meeting of the
Jegislature in 1907.”

Delaware’s outgoing attorney general, Herbert H. Ward, and his successor, Robert
H. Richards, were in complete agreement with Govemor Hunn regarding both the
desirability of an interstate compact and the need to redraft Delaware’s fishing laws. In
February 1905 Ward notified George Bates that the Delaware General Assembly had
adopted a joint resolution “of precisely similar terms to that of two years ago, with the
addition of the words ‘and bay.””* The commissioners appointed to serve were to be
Delaware’s new govemor, Preston Lea, a Republican and Quaker businessman like his

predecessor, together with Ward himself, his successor as attomsy general, Robert H.

7 Delaware, Journal of the Senate, 1905, p. 93.
! Ioid., pp. 91-92.

7 Herbert H. Ward to George H. Bates, Feb. 11, 1905, BF.C., H.S.D.
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Richards, and George Bates. The New Jersey legislature having passed a similar measure
earlier that same week, the commissioners could begin their work promptly so as to
complete their compact in time for the Delaware General Assembly to act on it before it
adjourned.

Once again commissioners from the two states met in Philadelphia, where they
made the minor adjustments to the two-year-old compact document noted above. The
first difference was changing the term “Delaware River” to “Delaware River and Bay” in
passages concerning the regulation of fishing in Article IV. The Compact of 1905 also
added a provision whereby the states were to determine the dividing line between the
river and bay and then mark that division with monuments on both shores.”

All was not the same, however. In the two years since he had been a member of
the commission of 1903, George Bates had changed his mind about the idea of
substituting a compact for a ruling by the United States Supreme Court. He had prepared
what he regarded as an unimpeachable case in support of Delaware’s title and was ready
to present the First State’s arguments to Special Master Rawle. Why then should
Delaware agree to put aside the case before the United States Supreme Court?

Disagreements among Delaware’s commissioners over the efficacy of adopting a
compact in lien of continuing the state’s defense before the Supreme Court became
public knowledge through the pages of the Wilmington Every Evening. The Every
Evening was aligned with George Bates and his political party, the Democrats.
Interestingly, Wilmington’s leading Republican daily, the Morning News, largely ignored

the compact issue.

 Delaware, Journal of the Senate, 1903, pp. 898-902; Laws of Delaware, vol. 23, ¢hap. 5, pp. 12-17.
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On March 2, 1905, the compact went to the Delaware Senate, where it was
ratified by a unanimous vote without debate,”® In the days that followed, the Every
Evening published a daily batrage of editorials, articles, and letters to the editor hostile to
the boundary compact. “Shall We Surrender All That We Have Contended For In The
New Jerséy Boundary Dispute?” the paper asked on the front page of the March 6
edition. The article that followed mirrored Bates’s view that “no agreement should be
made until the Supreme Court has judicially decided the underlying and basic question of
temitorial jurisdiction.” The writer was not against establishing a fishing compact with
New Jersey but thought that the compact should follow a ruling by the Supreme Court
rather than serve as its substitute. The article also noted that some Delaware fishermen
had been arrested and fined by New Jersey authorities, yet nothing in the compact
provided for their reimbursement. “Shall we surrender . . . on the threshold of
success?”"”

The Every Evening’s aggressive journalism drew a prompt response from Herbert
Ward. The former state attorney general sent a letter to the editor that appeared just two
days later. Ward wrote that the case had sprung from Delaware’s *“unwise legislation” in
1871. He contended that the proposed compact dealt solely with fishing rights and did
nothing to affect Delaware’s title to waters ot soil within the twelve-mile circle.”®

The next day’s edition featured a letter from Alexander B. Cooper, a Democratic

lawyer from New Castle. Cooper had made a close study of Delaware’s historic

™ Delaware, Journal of the Senate, 1905, p. 335.
75 Wilmington Every Evening, Mar. 6, 1905.

76 1bid,, Mar. 8, 1905.
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boundaries that had convinced him that the colonial records supported Delaware’s claim
to the low water mark on the New Jersey shore within the twelve-mile circle. According
to Cooper, the compact’s language merely postponed an inevitable showdown before the
United States Supreme Court over the First State’s castern boundary. Cooper also
challenged the compact’s supporters sanguihe expectation that by endorsing the
agreement Delaware could let New Jersey bear some of the cost of policing the river.
Allowing authorities from both shores to arrest people on the river was certain o cause
confusion, Cooper said. He ended with a grandiloquent flourish: “It is not a question of
expense; it is a question of principle—the title to our lands, both under and above the
water.”” Cooper, like Bates, believed so finmly in the strength of the Delaware claim
that he rejected the less expensive expedient of a compact with the uncertainty that might
bring.

Not surprisingly, two days later Herbert Ward responded to Alexander Cooper’s
arguments. Ward recalled that as attorney general he had presented the almost identical
compact to Delaware’s House of Representatives two years before. He had then told the
Jegislators that he was willing to continue to fight the case before the Supreme Court if
that was what they wanted him to do, “but that my own judgment strongly favored the
adoption of the compact . . . and thus avoiding the expense.” Had the legislature taken
his advice and acted at that time, Delaware could have saved substantial legal fees.”
Whereas George Bates was eager to present his evidence in support of Delaware’s title

before the United States Supreme Court, Herbert Ward, who believed that the compact

7 1bid., Mar. 9, 1905.

7 Tbid.,, Mar. 11, 1905.
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did nothing to undermine Delaware’s title, was determined to save the state the expense
of further litigation.

Because of the public disagreements over the wisdom of ratifying the compact,
the Delaware House of Representatives set aside an aftemoon to hear all sides of the
issue before the vote was scheduled. Perhaps because the event provided a venue for the
compact’s defenders to speak publicly, the Republican Wilmington Morning News
covered the hearing in much greater detail than did the Every Evening.

At the hearing Alexander Cooper and George Bates urged the legislators to reject
the compact while Attorney General Robert Richards and former attorney general
Herbert Ward argued for its ratification. The compact’s defenders said that the
agreement would provide “an amicable solution to the problem without surrendering
Delaware’s rights or title to territory within the famous Twelve-mile Circle.” Speakers
on both sides of the issue agreed that continuing the suit before the Supreme ‘Court was
likely to cost the state between $15,000 and $20,000.

Herbert Ward and Robert Richards repeatedly assured members of the House of
Representatives that ratification of the compact would not impact Delaware's clear title to
the Delaware River within the twelve-mile circle. Ward explained that under the
compact New Jersey would no longer be able to atrest Delaware fishermen. If a
Delaware fisherman broke the law, he would be arrested and tried by Delawareans, in
Delaware, the former attorney general said. In resp;mse to a question, Ward responded
“that Delaware would have jurisdiction in criminal matters over the entire river to the

New Jersey shore.”
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Placed on the defensive, George Bates stated his belief that the compact that he
had participated in writing and had championed two years before was “nnwise and a
useless and serious blow to the dignity of Delaware.” These words drew an equally
patriotic declaration from Attorney General Richards, who professed to be second to
none in his willingness to uphold Delaware’s honor. But the state’s honor was not the
issue. Speaking for himself and his predecessor, Herbert Ward, Richards told the
legislators, “we do advise you that we consider it is for the best interests of the state fo
adopt this compact without yielding a foot of property or tifle.” He also reminded the
House members that should they reject the compact he would be coming back to them to
ask that they appropriate at least $10,000 to continue the suit.”

In all the news reports about the drafting and adoption of the compact, there is no
record of any debate about the provisions of Articles VI and VII conceming regulation of
the oyster and other shellfish industry or riparian rights. Issues concerning the oyster
industry appeared to be setled, and ripatian issues presented no problems since at that
time Delaware did not regulate or tax structures built into the Delaware River on either
side of the river.

Three days after the hearing the House ratified the compact with New Jersey by
the close vote of seventeen to fourteen. Almost to a man, the Republicans voted “yea”

while the Democrats voted “nay.”*

” Wilmington Morning News, Mar. 15, 1905.

¥ Delaware, Journal of the House of Representatives, 1905, p. 783.
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The Compact in the Context of its Time

The compact never rose to the prominence in Delaware politics that one might
have assumed from the articles that appeared in the Wilmington Every Evening or from
the partisan nature of the vote in the House of Representatives. Other issues were
riveting the attention of politically-minded Delawareans. In March 1905 all eyes focused
on efforts to rescind Delaware’s infamous Voter Assistance Law. That law had a curious
history that explains a good deal about the state’s politics during the first decade of the
twentieth century.

Delaware had been a border state during the Civil War: that is, it was a slave state
that remained loyal to the Union. In the post-war years the Democrats were the major
party in Delaware, although the Republican Party was strong among businessmen,
especially in Wilmington. In 1889, after years in the minority, a split among the
Democrats allowed the Republicans to claim control of the General Assembly.

The GOP triumph meant that Republican legislators could choose Delaware’s
next United States senator. Party stalwarts were astonished when a man who was a
complete unknown in state politics appeared in Dover and announced that he must be the
Republicans’ choice. The man was John Edward O’Sullivan Addicks, a Philadelphia-
based owner of municipal gas works, who was known as the “Napoleon of Gas.” To
claim citizenship in Delaware, Addicks bought a house in Claymont, the state’s northern-
most town.

In his quest for a seat in the United States Senate, Addicks proved to be rich,
unscrupulous, and persistent. When persuasion failed in 1889, he resorted to spending

large sums of money to elect Republican legislators who would be beholden to him,
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particularly in rural parts of the state where the Democrats had been dominant.
Delaware’s Voter Assistance Law allowed Addicks’s lieutenants to enter the vofing
booth with voters and thus make sure that Addicks got the votes he had paid for.

The Addicks phenomenon helped make the Republicans Delaware’s major party,
but it also split the party into two fiercely rival groups. To the acute frustration of all, in
legislative session after session neither side had the votes to elect its candidate for the
United States Senate seat. In 1903 the factions finally worked out a compromise that
allowed one of Addicks’s followers to be elected, but this did not satisfy the gas king,

In 1905 Addicks made what proved to be his final attempt to secure election.
Once more he failed, and thereafter, his money exhausted, he dropped from the political
scene, setting the stage for the emergence of the du Pont family as the major force in
Delaware’s Republican politics.

In 1905 amid cries denouncing corruption and “wholesale bribery” or shouting
“Addicks or nobody” it was hard to concentrate legislators® attention on a mere fishing

compact.®’

Yet, as the Assembly was riveted on those more compelling political
concems, it did find time on March 23, 1905, to appoint commissioners to confer with
their counterparts in New Jetsey regarding the two transcendent issues in the compact:

drafting uniform fishing laws and delineating the boundary between the Delaware River

-and the Delaware Bay. Among Delaware’s three commissioners was Alexander B.

#1 Carol E. Hoffecker, Democracy in Delaware: The Story of the First State’s Genera! Assembly
(Wilminglon: Cedar Tree Books, 2004), pp. 120-25, 138-39,
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Cooper, who became president of the “Delaware Commissioners, (Del ew Jersey
Fisheries Compact),” as the commission’s letterhead read.”

At the jnitial meeting of the joint commission held in Philadelphia on December
15, 1905, the six commissioners unanimously agreed to a resolution requesting their
respective govemors; to seek a delay in Congressional ratification ;>f the compact “until
the Commission shall make further request.”” The govemors of both New Jersey and
Delaware agreed to the commissioners’ requcst._a“ But the postponement created new
problems because of the constraints of the various state and national governmental bodies
dealing with both the lawsuit and the compact. Two governors, two state legislatures, the
United States Congress, and the United States Supreme Court all operated on differing
schedules and with different time limitations.

Those time constraints, coupled with the large number of participants, sometimes
led to miscommunications and hard feelings. For example, on March 14, 1906, Walter
Hayes, secretary of the Delaware commissioners, sent Hiram R. Burton, Delaware’s
Congressman, a copy of the joint commissioners’ resolution of December 15, 1905,
asking for Congressional delay in ratification of the compact. Delaware’s Attorney
General Richards had also written to Burton to request such a delay.®® Tust a day carlier,

ws 17 ondence uvsing the letterhead,
as 8,

% Minutes of Meeting, Dec. 15, 1905, Delaware Commissioners, D Jessey Fisheries Compact,
Minute Book, 1905-1908, D.P.A.

# 1 . Stokes to H.C. Loudenslager, Mar. 14, 1906, New Jersey State Archives, Trenton, N.J, (hereafter
NJS.A)
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however, it appears that at least some New Jersey leaders were so eager to secure
ratification that they had encouraged Senator John Kean to rush the compact bill through
the United States Senate without even informing his Delaware colleague of his action.®
This apparent cross-purpose of activity led to telegrams between commissioners and their
Congressmen. Delaware’s commissioners alleged “bad faith” on the part of New Jersey.
Congressman H.C. Loudenslager sought clarification from Trenton.”  William J.
Bradley, one of New Jersey’s fish commissioners and head of the New Jersey Senate,
wrote to his Delaware counterpart on the joint fishing commission that he believed that
Kean’s action was due to “some misunderstanding, %

Meanwhile, the work of the joint fishing commission went forward.
Commissioners on both sides of the river held public meetings in the spring of 1906 to
solicit the opinions of the states’ fishermen about what the fishing regulations should
contain. They found the views of the fishermen of the two states to be quite
“harmonious.”®® At a meeting of the joint commission on October 10, 1906, the
Delaware commissioners were first to present their version of an appropriate uniform
fishing law. % New Jersey acted more slowly to draft a proposal, too slowly from the

perspective of the Delaware commissioners, whose legislature was scheduled to meet in

% Bocause of the Addicks dispute, Delaware had but one elected U.S. senator in 1907.
8 Telegram, H.C. Loudenslager to E.C. Stokes, Mar. 14, 1906, N.I.S.A.
% William J. Bradley to Alexander B. Cooper, Mar. 19, 1906, D.P.A.

5 Minutes of Meeting, May 8, 1906, Delaware Commissioners, Delaware-New Jersey Fisheries Compact,
Minute Book, D.P.A.

% Mimntes of Meeting, Oct. 10, 1906, ibid.
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Janvary 1907.Y  When the New Jersey document was completed, it was found to be
incongruent with the Delaware draft. The joint body then met twice in January 1907 in
an effort to bring the two proposed laws into uniformity.

On January 16, 1907, the six members of the joint fishing commission agreed that
they had created the uniform fishing laws demanded by the compact and were ready to
present them to their respective state legislatures. They wrote fo their governors that
Congress could now ratify the compact.92 Three days later, Robert H. Richards,
Delaware’s Attorney General, informed Congressman Burton that it was now
“necessary” that the Compact be ratified before the expiration of the February 1, 1907,
deadline set by the United States Supreme Court.”® On January 19, the same day he had
written to Burton, Richards also wrote to the chairman of the House Judiciary Committee
to say that, speaking on behalf of the government of Delaware, he urged the House of
Representatives to move promptly to ratify the compact. Richards explained that “the
object and purpose of this compact was to settle certain matters concerning fisheries
which had been the cause of the litigation for years pending in the Supreme Court.”>*

Attorney General Richards was at pains to point out that the compact had gained
the support of both states’ legislatures. He added that “It does not purport to settle any of
the bonndary line between the two states,” and went on to say “but on the other hand, [the

compact] expressly provides that the boundary line between the two states shall not in

91 Alexander B, Cooper to William J. Bradley, Jan. 5, 1907, D.P.A.

%2 Minutes of Meeting, Jan. 16, 1907, Delaware Commissioners, Delaware-New Jersey Fisheries Compact,
Mimute Book, D.P.A. The commissioners met again several days later to complete minor adjustments.

% [Richards] to Burton, Jan. 15, 1907, N.A._

% Attorney General Robert H. Richards to Chairman, Judiciary Committce, U.S. House of Representatives,
Jan. 19, 1907, D.P.A.
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any wise be affected by the compact.” Robert Richards’s desire for speedy action in the
United States House of Representatives was flfilled when, on January 24, 1907, the
House ratified the New Jersey-Delaware Compact.

On April 23, 1907, the Delaware General Assembly approved “An Act Providing
Uniform Laws to Regulate the Catching and Taking of Fish in the Delaware River and
Bay between the State of Delaware and the State of New Jersey.”” New Jersey’s
legislature approved a comparable, but not identical, law on May 7, 1907.%

With passage of the fishing laws, the members of the joint commission’s work
wes over. If preserving the healih of the fishing industry on the Delaware River and Bay
was the ultimate goal of the new laws, then the commissioners bore a heavy burden. In
their final report, Delaware’s commissioners noted “the undoubted fact of the gradual
disappearance of the shad ... and the almost total disappearance of the valuable sturgeon
industries.” They focused blame on two factors: the destruction of small food fish by
menhaden fishermen and industxial pollution. The commissioners suggested that the
menhaden fishing problem could be resolved by restricting its season to the summer
months. To the pollution problem they offered no remedy.”’

The commissioners had also fulfilled their mandate under Article IV of the
compact to place monuments to mark the division of the Delaware River and Bay on both
shores. In June 1906 the members of the Joint Commission boarded a tug boat that took

them down the Delaware River to locate the place that they would declare to be the end

%5 Lows of Delaware, vol. 24, pt. 1, chap. 146, pp. 272-81.
% New Jetsey P.L., 1907, chap. 131, p. 302.

%7 Report of the Commissioners to the Del, Gen. Asserbly, 1906.
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of the river and beginning of the bay. Their cfforts were thwarted by the soggy
marshland soil on either side, but nol by any disagreement conceming where the
imaginary line should be drawn. They settled on places of adequately fast land, one near
Liston’s Point on the Delaware side and another near the mouth of Hope Creek in New
Jersey. In those places monuments to delineate the mouth of the Delaware River could
be erected without fear of their sinking.™® -

Perhaps finally the troublesome and costly issues that had sprung from
Delaware’s fishing law of 1871 could be put to rest, but it was not to be. As early as
1909 Governor Preston Lea told the legislators in Dover that “unfortunately, certain
modifications were made in the bill as passed by the General Assembly of Delaware so
that it does not conform to the bill prepared by said Joint Commission and which was,

7% put simply, in spite of so much effort, the two

passed by the state of New Jersey.
states’ fishing laws were not uniform, and they were destined to become even less s0 in
the years to come. The mandate in Article IV of the compact for the passage of uniform
laws never happened, not within the two year requirement of the compact—or ever.
The Post-Compact Era

Legislative memory was short. Members of Delaware’s General Assembly
seldom served for more than one or two terms. In the years after 1907 the state
government focused its attention on the large-scale tasks of providing modem roads and

highways for the increasing number of antomobiles and providing modem schools,

including high schools, for the state’s youth. In that environment, the Compact of 1905

8 Report of Delaware Commissioners or Delaware and New Jersey Fi isheries Compact (no place, no date),
pp- 6-8. DP.A.

% Siate of Delawate, Biennial Message of His Excellency Preston Lee, Governor, to the General Assembly
convened at Dover on Tuesday, The Fifth Day of January, 1909, p. 25, D.P.A.
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quickly receded into hazy memory. No one complained when the legislatures of either
state made changes in their respective fishing laws; and the Delaware River within the
twelve-mile circle came to be seen as a commercial highway rather than as a source of
food.

A letter from New Jersey’s attorney-general, John W. Wescott, to Herbert H.
Ward dated July 3, 1914, demonstrates how quickly memory of the compact had faded.
The little that Wescott knew about the agreement had come in garbled form from an older
colleague. The attorney-general falsely claimed that Delaware had never even tried to
pass a fisheries law subsequent to the 1905 Compact. Wescott went on to observe that
New Jersey had recently changed its fishing law and suggested that Delaware adopt that
same law. Thus, he said, the two states might yet achieve uniform laws. Delaware did
not respond, and New Jersey never pursued the issue.!®

Tn the mid-1920s jurisdiction over oyster beds in the Delaware Bay became an
issue. The Compact of 1905 had not established an east-west boundary between the
states in the Delaware Bay. Atrticle VI of the compact had merely aliowed both states to
maintain their laws respecting oysters, In 1925, the arrest of Delaware oystermen by
New Jersey for working in water claimed by both states set in motion a series of steps
that led to another joint commission. According to the joint reselution of the Delaware
legislature, the commission was charged with creating “the final adjustment of all

controversies relating to the boundary line between said States and to their respective

19 Yohn W. Wescott to Herbert H, Ward, Trenton, N. J., July 3, 1914,
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rights in the Delaware River and Bay.'” After that commission failed, New Jersey
decided to put the state’s land claims to the final test in the United States Supreme Court.
In its bill of complaint New Jersey claimed title to the subaqueous soil of the Delaware
River and Bay to the ship chammel, specifically including the area within the twelve-mile
circle. In addition to maintaining its ownership of the river within the twelve-mile circle,
Delaware also claimed the boundary below the circle along the center of the waterway as
measured from shore to shore. Delaware would finally get the day in court to put the
boundary question to rest that George Bates and Alexander Cooper had desired back in
1905.

Unlike the dilatory movement of the similar case filed in 1877, this time the
process moved forward quickly. William L. Rawls, Esq., of Baltimore, Maryland, was
appointed special master in 1930 and promptly began hearings in 1931. Oral arguments
were completed in the fall of 1932, and Special Master Rawls filed his report with the
United States Supreme Court on October 9, 1933. To keep abreast of this speedy
schedule Delaware’s counsel, Clarence Sutherland, made extensive use of the
documentary evidence that Geotge Bates had collected nearly thirty years before.'”

The special master gave something to both sides. He accepted Delaware’s
contention that the Peon grant had given the First State the river's subaqueous soils

within the twelve-mile circle. On the other hand, he rejected Delaware’s claim to the

101 1 aws of Delaware, vol. 35, chap. 243, p, 644, reprinted in Documents submitted by the State of
Delaware to U.S. Supreme Court in New Jersey v. Delaware I on Oct. 27, 2005, Lodging, tab 4, pp. 20-
21

102 (o rence Sutherland to the Hon. Percy Warren Green, Attomey General of Delaware, July 3, 1935,
DP.A.
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geographic center below the circle in favor of New Jersey’s assertion that the dividing
line was the ship channel.

On February 5, 1934, Justice Benjamin Cardozo announced the Supreme Court’s
final decree, which upheld the special master’s rulings on both counts. After a careful
review of the documentary evidence from colonial times Justice Cardozo concluded that
the twelve-mile circle did indeed extend to the low water mark on the New Jersey shore.
He also took pains to refute New Jersey’s contention that by agreeing to the Compact of
1905 Delaware had abandoned its claims to the river waters and subagueous soils within
the twelve-mile circle.

Tustice Cardozo wrote, “We are told that by this compact the controversy was set
at rest and the claim of Delaware abandoned. It is an argument wholly without force.
The compact of 1905 provides for the enjoyment of riparian rights, for concurrent
jurisdiction in respect to civil and criminal process, and for concurrent rights of fishery.
Beyond that it does not go.”'® In closing, Justice Cardozo reiterated the court’s opinion
that “Within the twelve-mile circle, the river and the subaqueous soil thereof up to low
water mark on the easterly or New Jetsey side will be adjudged to belong to the State of
Delaware, subject to the Compact of 1905.1%

‘What might the words “subject to the Compact of 1905” have meant, taken in
histotical context? The compact had been created to address conflict over the rights of
commercial fishermen of New Jersey and Delaware, particularly within the twelve-mile

circle. The compact’s major goal had been the creation of uniform fishing laws, yet,

198 New Jersey v. Delaware, 291 U.S. 361, 377-378.

1 [bid,, 385.
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despite the compact, such laws never came into being. In the years that followed the
Supreme Court’s decree of 1934, various officials in both Delaware and New Jersey
occasionally brought the uniform law issue to the attention of other officials in their
respective states, but neither side rose to the challenge to address those suggcstions.m
The reason is clear: by the 1930s few if any commercial fishermen cast their nets within
the twelve-mile circle becanse there were few fish to be caught there. Commercial
fishing had moved downstream to the Delaware Bay and Atlantic Ocean.

There was also the question of jurisdictional rights in the waters and subaqueous
soils of the circle. In his final report to Delaware’s attorney general, Clarence
Sutherland, Delaware’s special counsel in the Supreme Court case, mused that the state
might consider taxing wharfs on the New Jersey shore.'®® But nothing came of that idea,
perhaps because in Delaware real estate taxes were levied by the counties, not the state.
Conclusion

Viewed in historical context, the Compact of 1905 addressed the most pressing
and divisive issue of the time, which was fishing rights in the Delaware River. The
compact did not attempt to resolve other issues, it merely deferred them with language
that permitted the stafus quo to continue. As George Bates told the United States
Supreme Court when he made oral argument on behalf of both state’s joint application
for suspension of proceedings in February 1906, “the compact . . . [was] not a settlement

of the disputed boundary, but a fruce or modus vivendi. . . . Its main purpose is to

105 gee, for example, State of New Jersey Board of Fish and Game Commissioners to the Hon. A, Harry
Moore, Governor of New Jersey, February 14, 1939; memo from Delaware Assistant Attorney General
Jeremy W. Homer to Nathan Hayward, III, Director, Office of Management, Budget and Planning, October
28, 1977, 1977 WL 25804 (Del. A.G.), opinion number 77-033.

16 Sutherland to Green, Jul, 3, 1935, D.P.A. .
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provide for enacting and enforcing a joint code of laws regulating the business of fishing

in the Delaware River and Bay.”'"’

Respectfully submitted,

@awcz./%smcw

Carol E. Hoﬂ'ecker%b.

Date: N OVevmbey q-, 260

197 gatement of reasons submitted orally for the joint application of counsel on both sides for suspension of
proceedings until the further order of the Court, reprinted in Documents submitied by the State of Delaware
to U.S. Supreme Court in New Jersey v. Delaware Il on Oct. 27, 2005, Lodging, tab 7, [p. 10].
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CAROL E. HOFFECKER

ADDRESS 804 Cinnamon Drive
Bon Ayre
Hockessin, DE 19707 (302) 239-6724

CURRENT POSITION

Richards or and Alison r, University of Delaware, Emerita, 2003
Richards Professor of History, University of D , 1982
Alison Professor, University of Delaware, 1998

PREVIOUS POSITIONS

Instructor, Sweet Briar College (1963-66)

(Z

L 968-69)
Coordinator, Hagley Graduate (1970-73)
Assistant Professor, University of Delaware (1973-75)

EDUCATION

B.A. (with Honors) University of Delaware, 1960
M.A, 1962
Ph.D. Harvard University, 1967
PUBLICATIONS

Books
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Wilmington: A Pictorial History, Donning Company 1982,

, University of
Delaware Press, 1984.
D Small Wonder, State of Delaware and Harry N. Abrams, Inc. 1984.
Delaware, the First State, Mid-Atlantic Press, 1
Federal Justice in the First State: A History of the United States District Court for Delaware, 1992,
Beneath Thy Gu Hand: A History of Women az the University of Delaware, the University of
Delaware, 1994.
New Sweden In America, ed, University of Delaware Press, 1995,
Unidel, A Foundation For University Enrichment, University of Delaware, 1996.
Honest John Williams, U.S. Senator from Delaware, University of Delaware Press, 2000.
Familiar Relations: the du Ponts and the University of Delaware, University of Delaware, 2000.
Democracy in Delaware, The Story of the First State's General Assembly, Cedar Tree Books, 2004.
The Delaware Adventure (with Barbara E. Benson), Gibbs Smith Publishers, 2000,

Articles

"Ninereenth Century Wilmington: or Independent City?" Delaware History, April, 1972.
"Church Gothic: A Case Study of Revival Architecture in ton, Delaware, " Winterthur
Portfolio, 1972
"The Politics of Exclusion: Blacks in Late Century Wilmington, Delaware,” Delaware History,
April, 1974.
"The Diaries of Edmund Canby, A Quaker Miller, " Delaware History, October, 1974, and spring-summer,
1975.
"Four Gene of Jewish Life in Wilmington, " in Delaware and the Jews, Jewish Society of
Delaware, 1979,
"The Land of the Middle Brow Amateur" In ” Delaware Art Museumn,
1980.
"Water and Sewage Works in Wilmington, Delaware, 1810-191 0,” Public Works Historical Society, 1981.
*Delaware's Wornan Suffrage , " Delaware History, spring-summer, 1983,
"The Emergence of a Genre: The Urban Pictorial History, " Public Historian, 1983.
Fall 1987.

“Delaware,” Ency Britannica, 1998.

“John James Williams (1904-1988),” Scribner Encyclopedia of American Lives, 1998.
“Introduction, "’ University of Delaware, A Celebration, 1998.

“Emily P. Bissell,” American National raphy, 1999.

“The Changing Look of re,” University of Delaware Library, 2001,
“William V. Roth, ” Scribner Encyclopedia of American Lives, 2005.
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GRANTS RECEIVED

ident Scholar, 1968-69

l t for the Research Grant, 1977-80
T. Wistar Brown ip, Haverford College, 1986
PRIZES AND AWARDS

Richards Professor of History, 1982
Joseph P. delTufo Award, Delaware Humanities Forum, 1989
com College, Honorary Doctorate, 1993
Hall of Fame of Delaware Women, 1993
E. Arthur Trabant Institutional Award for Women's Equity, 1997-98

Francis Alison 1998
University of D Medal of Distinction, 1998
CASE t of the Year for Delaware, 1999

University of Delaware Alumni Wall of Fame, 200!

SERVICE

Board of Managers, Wilmington Institute Free Library, 1974-79

Historical Records Advisory Board, State of Delaware, 1976-87

Hisiorical Society of Delaware, Board of Trustees, 1979-88

State Records Advisory Task Force, 1

National Endowment for the Humanities, review panelist and project reviewer, various years

Rockwood Museum Plarning Task Force, New Castle County, 1999-2000

Rockwood Museum Advisory Committee, 2000-05

Delaware Geographic Names Committee, 2001-

Editor, periodical of the Historical Society of Delaware, 1995-

In addition, I give talks and speeches on Delaware-related subjects to a wide variety of organizations
the state, usually about twenty per year.

UNIVERSITY SERVICE (selected

University Women’s Studies Executive Committee, with brief interruptions Jrom 1972-2000
Vice-president, University Faculty 1980-81

President, University Faculty Senate, 1981-83

Coordinator, University Roundtable on Secondary Education, 1984-85
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e, 1983-85
Hagley Museum and Library Advisory Committee, 1983-68

Council on Program Eva I1985-1992
Middle States Re 1989-1992, 1
University
University 000
199
UD r, 1999-2000

Chair, Commission on the Status of Women, 1999-2000
Chair, Faculty Senate Commiitee on Student and Faculty Honors, 1999-2000
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BARBARA E. BENSON

804 Cinnamon Drive

Bon Ayre

Hockessin, Delaware 19707
302-239-6724

Historical Consultant (September 2003--)

Provides a range of strategic planning, management, writing, and design assistance to
individuals, businesses, and nonprofit organizations.

Recent Projects:
e Co-author, The Delaware Adventure (Gibbs Smith, 2006), a social-studies textbook
e Curator, 300™ Anniversary Exhibition on Delaware General Assembly, Delaware Public
Archives (2003)
o Space planning and exhibition creation, Rehoboth Beach Historical Society (2003--)
Strategic planning and Director’s Search Committee, Hagley Museura and Lihrary

(2003--)
Historical Society of Delaware
o Executive D (1990—2003)
o Man Editor Historical Society of Delaware (1977—2003)
» Director of Library and Publications (1980-1990)
staff and adm of! cer for a private, nonprofit state historical
in 1864) with cipal museum sites, a major manuscript and

reference library, and four additional historical properties used for a variety of purposes;
educational programs serving over 50,000 adults and children a year; and publications program.

University of Delaware
Adjunct Associate Professor (1989--2003)
Adjunct Assistant Professor (1981-1989),

Responsibilities: Teaching H200, H206

Hagley Museum and Library

o Assistant to the Director of the Library (1973-19s575)
-Editor of Publications (1975-1980)
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EDUCATION:

Ph.D., American History, Indiana University, 1977
Areas of specialization: economic history; regional history. Dissertation: “The Development
of Michigan’s Lumber Industry, 1837-1870

M_.A., American History, Indiana University, 1969

B.A., History, Beloit College, 1965

COMMUNITY SERVICE:

New Castle County Historic Review Board, Chairperson, 2003--

New Castle County Personnel Commiitee board member, 2000 2003

New Castle County Rockwood Advisory Committee, Chairperson, 2000--2005

African American Muscum of Delaware, Board Member, 19992003

New Castle County Taskforce Committee on Rockwood Museum, 1999

Wilmington Rotary Club, Board of Directors, 1997-1999

YWCA, Centennial Committee, 1994

Delaware Humanities Forum (the state-based agency of the National Endowroent for the
Humanities), council member, 1987-90; 1990-94; chairperson, 1992-94; vice-chairperson,
1990-1992; chairperson, grants review committee, 1988-1992; outside evaluator, 1980-1987

Delaware State Tourism Advisory Board, gubematorial appointment, 1988-1991; 2002--

Association of Delaware Historical Societies, secretary-treasurer, 1985-1995

Delaware Heritage Commission, member of publications committee, 1984-1988; scholarship
judge, 1986-94, cx-officio member of board, 1993--

Sister Cities of Wilmington, member of board of directors, 1986-96; official delegate to
Kalmar, Sweden, 1985

Lectures and Workshops for state and local groups (1991--), including schools, church

groups, patriotic organizations, genealogical societies, school districts, public libraries,
nwuseums, and historical societies in all three counties.

PROFESSIONAL/SCHOLARLY ACTIVITIES:

Delaware State Records Commission, gubernatorial appointment, 1988--2000
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Delaware State Historical Records Advisory Board (state-based program of the National
Historical Publications and Records Commission), member, 1986-89, 1990-93, vice-chair,
19942000

American Association of State and Local History, state representative for awards committee,
1985-91; state membership chair, 1996--2003

Hagley Museum and Library, McShain Editorial Board, 1993-94
Museum Council of Philadelphia, board member, 1991-92
Delaware Historic Preservation Review Board, member, 1990-93, 1993-97

Institute of Musenm Services, grants reviewer, 1986, 1987, 1988, 1991, 1992, 1993, 1994,
1996, 1997, 1999, 2001

Mid-Atlantic Regional Archives Conference, member of governing board, 1982-1984, 1984-
1986; chairperson of nominating committee, 1985-1986; conference speaker and
commentator, 1985 (“Getting Published™), 1986 (“Collecting African-American Sources”),
1988 (“Conservation for Small Organizations”), 1989 (“Designing and Constructing Archival
Storage Facilities™)

Salisbury State University, workshop leader, 1989

Taft Seminar at University of Delaware, 1989, 1990, 1991 presented papers on government in
Delaware

New Sweden Conference, University of Delaware, 1988, chair and commentator for session on
archival sources in Scandinavia and America

New Jersey Historical Commission Annual Symposium, 1988, chair and commentator for
session on Swedish and Finnish Migration

Delaware Valley Eighteenth~-Century Society, 1987, presented paper on Delaware in the 1780s

University of Delaware, History of Technology Speakers Series, 1987, presented a paper on
the underwater archaeology of the Kronan

Delaware State House Symposium, chairperson of sessions, 1977, 1984, 1986
Central Michigan University, Clarke Memorial Lecturer, Clarke Historical Library, 1983
Consultant on Collections, Exhibitions, and Publications

Chesapeake Bay Girl Scouts Council; Mrs. Lammot du P. Copeland; Hershey Archives;

History Store, Inc.; Greater Hartington Historical Society; Laurel Historical Society; Lewes
Historical Society; Milford Museum; Rockwood Museum
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American Library Association, Rare Books and Manuscripts Preconference, 1985 panelist,
library exhibits and the public

Consultant to Video Projects
Whispers of Angels, Teleduction, 2001
Siavery in Delaware, WHYY-TV, 1997
Celebrate 75, Celebrate 75 Video Production, 1995
Wilmington in the Age of Confidence, WHYY-TV, 1990-92
1968 — The Siege of Wilmington, WHYY-TV, 1989

New Sweden: An American Portrait, Dick Young Productions for Swedish Tobacco
Company, 1988 .

PUBLICATIONS:

The Delaware Adventure (Gibbs Smith Publishers, 2006)

“New Castle County Courthouses,” in Delaware Lawyer (2003)
“Delaware in World War II,” in Delaware History (vol. 23, 1995-96)
Co-editor, New Sweden in America (University of Delaware Press, 1996)
Wilmington and Beyond with Michael Biggs (Jared Press, 1990)

Logs to Lumber: The Development of the White Pine Lumber Industry in Michigan (Clark
Library Press of Central Michigan Univetsity, 1989)

Editor, Arriving in Delaware: The Ttalian-American Experience by Priscilla Thompson (History
Store and Italo-Americans United, 1989)

Editor, “Colonial and Revolutionary Delaware,” in Dictionary of Colonial and Revolutionary
America (Sachem Press, 1989)

“Joshna Clayton” and *Henry Latimer,” Delaware Medical Journal (April, 1989)

Contxibutor, 4 Historical Dictionary of Amevican Industrial Language, ed. William H. Mulligan,
Jr. (Greenwood Press, 1988)

Introduction and text for Michael Biggs, Delaware...A Photographic Journey (Jared Press, 1986)

“Delaware’s First ‘Doctor’: Tyman Stidham and the Tools He Used,” Delaware Medical Journal
(Oct. 1986)

Contributor, The Craft of Public History, ed. Robert Pomeroy and David Trask (Greenwood
Press, 1983)

“Profile of Delaware,” “Thomas F. Bayard,” and “Bayard Family” in World Book Encyclopedia,
1985-86, 1990
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Editor, The Enginéer as an Agent of Technological Transfer in the Nineteenth Century
(Eleutherian Mills Historical Library, 1975)

Book reviews and conference report in Indiana Magazine of History, Business History Review,
and Technology and Culture

AWARDS AND HONORS:

Who’s Who in America, 1991-2003

New Castle County Historic Review Board, Achievement Award, 2003

City of Wilmington, Certificate of Recognition, 2003

Delaware State Society of the National Society of the Daughters of the American Colonists,
Certificate of Recognition, 1989

Council for the Advancement of Citizenship and the Center for Civic Education Bicentennial
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No. 134, Original

In the Supreme Court of the United States

State of New Jersey
V.

State of Declaware

Expert Report of Professor Joseph L. Sax

1. My name is Joseph L. Sax. My address is: Boalt Hall, School of Law, University of
California, Berkeley, California, 94720. 1 am the James H. House & Hiram H. Hurd Professor
(emeritus) at the University of California, Berkeley. 1have been a member of the Berkeley
faculty since 1987. From 1966 to 1986, 1 was on the faculty of the University of Michigan,
where I was the Philip Hart Distinguished University Professor. Prior to that time, I practiced
law in Washington, D.C. and was on the faculty of the University of Colorado. From 1994 to
1996, I served as Deputy Assistant Secretary of the Interior and as Counselor to the Secretary of
the Interior. Tam a graduate of Harvard College and the University of Chicago Law School, and
hold an honorary Doctor of Laws degree from the Titinois Institute of Technology. I am a fellow
of the American Academy of Arts and Sciences.

2. 1 have no interest in, or connection with, any of the parties to this case other than having been
retained by the State of Delaware to review the claim made by the State of New Jersey, to
provide my opinion as an expert on the backgronnd and historical understanding of riparian law,
and to prepare this Expert Report.

Omalifications

3. For more than 40 years as a scholar and teacher, one of my principal interests has been
research and teaching in the field of water law. It has been a central issue considered in classes
and seminars T have taught. T am the author of a number of books and articles on the subject,
including Water Law: Cases and Commentary (Pruett Press, 1965); Water Law, Planning and
Policy (Bobbs-Merrill, 1968); Federal Reclamation Law, in IT Waters and Water Rights, Chapter
8 (Allen Smith Co., ed. R. E. Clark, 1967); and four editions of Legal Control of Water
Resources, the most recent being the 4th edition (with Barton H. Thompson, John Leshy &
Robert H. Abrams) (St. Paul, Thomson/West, 2006). I have consuited for the Council of Great

1
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Lakes Governors and the lnternational Joint Commission (Great Lakes). During my tenure at the
United States Department of the Interior, one of my principal responsibilities was dealing with
interstate water issues on the Colorado River. Afier leaving the Department of the Interior, 1
served as a consultant for the U.S. Bureau of Reclamation, and I am currently a consultant for
the Southern Nevada Water Authority. I served as an expert for the State of Mississippi in a case
involving riparian rights and submerged lands owned by the State. I recently prepared a report
on the law of groundwater for the California State Water Resources Control Board.

4. My curriculum vitae is attached hereto as Exhibit A, and a list of all my publications within
the past 10 years is attached hereto as Fxhibit B.

5. All the data and information considered by me in forming the opinions herein, other than
knowledge gained over many years of study in the field, are cited in this report.

6. 1am being compensated for my work in preparing this report and for my testimony, if
called, at the rate of $500 per hour, plus out-of-pocket and travel expenses. My compensation is
not contingent on or related in any way to the outcome of this case.

7. 1testified as an expert witness for the State of Mississippi in Bayview Land, Lid. v.

Miss i, Cause No. C2402-98-389, in the Chancery Court of Harrison County, Mississippi, in
2002. 1 have recently prepared an expert report for the United States and expect to be called to
testify in the pending case of Glamis Gold, Ltd. and United States of America (In the Arbitration
Under Chapter Eleven of the NAFTA and the UNCITRAL Arbitration Rules).

8. 1 have been retained by the State of Delaware to provide an historical analysis of riparian
rights and laws as they existed at the time the 1905 Compact was executed by Delaware and New
Jersey, as well as an opinion as to the interpretation to be given to the language in Article VII of
the 1905 Compact at issue in this case, insofar as I can do so based on my knowledge of the
history and understanding of the law of riparian rights in the 19th and early 20th centuries. For
the purpose of preparing this opinion, I have read the initial pleadings and appendices filed in this
case, the riparian grants, leases, and conveyances issued by New Jersey between 1854 and 1920
(which are discussed in the Affidavit of Richard Castagna and attached to New Jersey’s initial
filing), New Jersey’s responses to Delaware’s requests for admissions, certain documents
pettaining to New Jersey’s 1980 Coastal Management Plan, a permit issued by New Jersey in
1991 to the Keystone project, and a permit issued by New Jersey in 1996 to the Fort Mott project.

9. 1 have been asked to address the historical context for the drafling of Article V1I, and the
meaning and scope of the Article VII language “to exercise riparian jurisdiction of every kind and
nature, and to make grants, leases, and conveyances of riparian lands and rights under the laws of
the respective States.” My report therefore describes the history and understanding of riparian
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rights and laws in the United States, including New Jersey and Delaware, up to the execution of
the 1905 Compact.

Summary of Opinion

10. Riparian jurisdiction embraces jurisdiction only over the incidents of riparian land-
ownership, such as anthorization to build a wharf to access navigable waters far enough to permit
the loading and unloading of ships, and the right to own accretions. Authority to make grants,
leases, and conveyances of riparian lands and rights is the concomitant power to make available
state-owned lands beneath navigable waters needed to implement incidents of riparian
landownership, such as construction of a wharf. Such authority is jurisdiction over the definition
and scope of property rights, that is, the rights and privileges that attach to riparian lands. It does
not include police power jurisdiction to determine the legality of activities on, or in connection
with the use of, riparian property such as a wharf. Nor does it include jurisdiction to determine
the scope or content of public rights in navigable waters, which may be invoked to limit the
exercise of riparian rights.

Opinion

11. Atticle VII of the 1905 Compact reads: “Each state may, on its own side of the river,
continue to exercise riparian jurisdiction of every kind and nature, and to make grants, leases, and
conveyances of riparian lands and rights under the laws of the respective states.” The phrase
“riparian jurisdiction” was not then, and is not now, a legal term of art. [t is, to the best of my
knowledge, found neither in the treatise or article literature, nor in judicial opinions or statutes.
That particular verbal formulation seems to have been devised for use in Article VII of the 1905
Compact as a limitation on the term “jurisdiction.™

12. Riparian law is a distinctive sub-category of the law of property. It deals with the incidents
specific to ownership of riparian land.* A riparian tract of land is one that abuts the water’s edge
on a river or lake, or the shore of the sea.” The term derives from the Latin word *ripa”, which
means bank, as in the bank of a river. Land that is on the bank of a river is riparian land. Asa

' Elsewhere in the 1905 Compact one finds the more familiar terms “jurisdiction” (in the I
introductory paragraphs and in Article VIIT) or “exclusive jurisdiction” (in Article [V).

? In this Report, I shall speak of riparian rights as they existed prior to the time of the
1905 Compact, though the general shape of riparian rights has not changed significantly in the
past century.

¥ See John M. Gould, A Treatise on the Law of Waters, Including Riparian Rights and
Public and Private Righis in Waters Tidal and Inland § 148, at 297 (3d ed. 1900) (“Gould™).
Legally, there is no distinction between land on the bank of a river and land on the bank of a lake
or the sea, though technically the latter categories are termed littoral land, lit(t)us being the Latin
word for sea shore or coast.
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legal matter, the test of whether land is riparian is whether its boundary is at the water’s edge,
touching the water, whether or not there is anything like a bank. Such lands —and only such
lands — are riparian. Riparian law, or what is usually called the law of riparian rights,* describes a

set of special benefits in regard to the adjacent water body to which riparian landowners are
entitled.

13. Riparian landownership conventionally includes the right to divert a reasonable amount of
water for use on the riparian tract, the right to usc the entire surface of the water (regardless of
bottomland ownership) for recreational swimming or boating, and the right to stop up a river to
install a dam in order to produce hydro-power.” There are other incidents of riparian ownership,
such as a right to cut ice in the winter, though that use is of little importance today, as compared
with the 1800s. Other important elements of riparian law are the rules of accretion, avulsion,
erosion, and reliction, which determine how and whether the shore boundary moves as land is
deposited or eroded at the edge of the tract, or as the sea level rises or falls. Another incident of
riparian landownership is wharfing out, which is a right of access to a navigable depth of water.®

* While it is conventional to use the term riparian rights, or entitlements, some riparian
incidents are property rights, and some — such as wharfing out onto state-owned bottomlands —
are usually privileges that depend on prior governmental permission. See, e.g., 1 Henry Philip
Farnham, The Law of Waters and Water Rights § 113, at 528 (1904) (“Farnham’s Law of
Waters”). For convenience, in this Report, T will use “riparian rights” as a general term to
describe use incidents of riparian landownership.

> See generally 1 Farnham’s Law of Waters at 278-347; Gould at 296-447. A modemn
description of the incidents of riparian ownership, which for most purposes are quite similar to
what they were a century ago, can be found in 1 Joseph W. Dellapenna, Wafers and Water
Rights §§ 6.01 et seq. (1991).

6 See Gould § 149, at 300; 1 Samuel C. Wiel, Water Rights in the Western Siates § 904,
at 942 (3d ed. 1911) (“Wiel”). See, e.g., New Jersey v. Delaware, 291 U.S. 361, 375 (1934)
(“By the law of waters of many of our states, a law which in that respect has departed from the
common law of England, riparian proprietors have very commonly enjoyed the privilege of
gaining access to a stream by building wharves and piers, and this though the title to the
foreshore or the bed may have been vested in the state.”); Shively v. Bowlby, 152 US. 1, 40
(1894) (“a riparian proprietor, whose land is bounded by a navigable stream, has the right of
access to the navigable part of the stream in front of his land, and to construct a wharf or pier
projecting into the stream, for his own use, or the use of others, subject to such general rules and
regulations as the legislature may prescribe for the protection of the public”) (internal quotation
marks omitted); Mayor of Newark v. Sayre, 60 N .J. Eq. 361, 372-73, 45 A. 985, 990 (Ct. Errors
& Appeals 1900) (“Unquestionably the owner of a wharf on the river bank has, like every other
subject of the realm, the right of navigating the river, as one of the public. This, however, is not
a right coming to him qua owner or occupier of any lands on the bank, nor is it a right which per
s[e] he enjoys in a manner different from any other member of the public. But, when this right
of navigation is connected with an exclusive access to and from a particular wharf, it assumes a

4
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Essentially, wharfing out allows the riparian landowner to build a structure in the adjacent
bottomlands sufficiently far out into the water to allow a ship to navigate to it, so it could load
and unload, and its cargo could be transported on the wharf to the shore. As an access right, it
provides the riparian landowner the physical capacity to make use of its water adjacency to
benefit from water-borne commerce or recreation.’

14. As these examples demonstrate, riparian rights deal with facilitation of the ability by a
riparian landowner to make general use of the water to which the riparian land is adjacent, rather
than with the ultimate specific uses made of the water. Riparian law is property law.® Tt speaks to
the rights of riparian landowners to make use of tidelands beneath navigable waters. And it
speaks to the rights of riparian landowners among themselves, but not to the application of the
general police power to riparian property. Thus, for example, riparian law determines how much
water a riparian landowner may divert for use on his riparian tract, vis-a-vis other riparian
landowners, but it does not speak to regulation of the kind of crops that may be grown, or whether

very different character. It ceases to be a right held in common with the rest of the public, for
other members of the public have no access to or from the river at the particular place; and it
becomes a form of enjoyment of the land, and of the river in connection with the Iand[.]”)
(Depue, J, concurring) (internal quotation marks omitted).

7 However, as a New Jersey court held long ago, while “[i]t is true[] that a grant of a right
to build and maintain a wharf bears with it, by implication, the right to use it,” that does not
mean that any use that is advantageous to, or desirable for, the owner of the wharf is permissible.
Keyport & Middletown Point Steamboat Co. v. Farmers Transp. Co., 18 N.J. Eq. 511, 1866 WL
89, at *5 (Ct. Errors & Appeals 1866). “Extraordinary, unusual modes of use, no matter how
convenient they may be, are not annexed as incidents in law to” the property right of wharfing
out. Id.

¥ See Yates v. Milwaukee, 77 U.S. (10 Wall.) 497, 504 (1871) (““This riparian right is
property, and is valuable, and, though it must be enjoyed in due subjection to the rights of the
public, it cannot be arbitrarily or capriciously destroyed or impaired.”); Bell v. Gough, 23 N.J.L.
624, 1852 WL 3448, at *38 (Ct. Errors & Appeals 1852) (“1 am further of opinion that, by the
true principles of the English common law, adopted in this state by the constitution of 1776, and
adapted to the condition and requirements of our government, the owner of a freehold estate on
the margin of tide water navigation has rights appurtenant to his freehold in the adjoining shore
.. . as appurtenant to his riparian ownership, the right to exclude the influx of the tide by the
erection of embankments, docks, or wharves, provided he does not impair or interfere with the °
common right of navigation or fishery or any other common right”) (Nevius, J.); see also id. at
*23 (Elmer, J.), *33 (Potts, J.); 1 Famham’s Law of Waters § 65, at 294 (“It appears to me
impossible to say that a mode ot enjoyment of land on the bank of a navigable river which is thus
valuable, and as to which the landowner can thus protect himself against disturbance, is
otherwise than a right, or claim to which the owner of land on the bank of the river is by law
entitled within the meaning of the act requiring compensation for the destruction of such
rights.”).
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a certain type of industrial facility, for which cooling water may be diverted from the river, is
permissible in regard to air pollution. Those are matters left to the general police power. One
{inds no discussion or consideration of such issues in treatises and case law describing riparian
rights and riparian law. By analogy, the law of real property permits ownership and occupancy of
real property, but those general rights may be limited under the police power to regulate, restrict,
or even prohibit specific activities on that property.

15. Similarly, certain public rights such as the federal navigation servitude, or state public trust
law, impose limits on what riparian landowners may do, but they do not arise out of riparian
landownership, and they exist independently of riparian law.> For example, the federal navigation
servitude arises out of the federal commerce power,'" not out of property law, and imposes
independent restrictions on riparian rights.!! Similarly, there are public rights in the preservation
of fisheries that arise out of an independent body of environmental law — international, national,
or state — that may restrict the riparian rights to dam a stream for hydro-power, but the exercise of
that power would not logically be deemed an exercise of “riparian” jurisdiction."”

16. Because the jurisdiction of only one state is at issue in ordinary cases affecting riparian

rights, courts have not needed to distinguish between the realm of riparian jurisdiction and
jurisdiction exercised pursuant to the police power. For example, if a riparian landowner loses
the use of some of the industrial cooling water it was diverting under its riparian rights because
the factory using it had to cut back production under applicable state air pollution laws, no
question arises as to the scope of riparian jurisdiction, as all jurisdiction is ordinarily embodied
within a single sovereign state or is dealt with under the Supremacy Clause of the Constitution" if
there is conflict between state and federal laws.

17. However, under the terms of the 1905 Compact at issue here, identification of the extent and
limits of the riparian realm, “riparian jurisdiction,” in the specific context of wharfing out,
becomes relevant. To ascertain why the “riparian jurisdiction” and grants language of Article Vil

% See, e.g., Obrecht v. National Gypsum Co., 361 Mich. 399, 105 N.W.2d 143 (1960)
(public trust, nuisance).

10 See Gilman v. City of Philadelphia, 70 U.S. (3 Wall.) 713, 724-25 (1866).

"' «“[T]t was recognized from the beginning that all riparian interests were subject to a
dominant public interest in navigation.” United States v. Willow River Power Co., 324 U.S. 499,
507 (1945).

12 Riparian landowners held their riparian rights and privileges subject to the public right
to have migratory fish pass up rivers to their headwaters. See Gould § 188, at 358; Joseph K.
Angell, Treatise on the Right of Property in Tide Waters and in the Soil and Shores Thereof
89 (1826, reprint ed. 1983) (“Angell on Tide Waters™), Wiel § 905, at 945.

P US. Const. art. V1, § 2.
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of the 1905 Compact might have been chosen, it is useful to note the historic situation of the law
affecting wharfing out."

18. In the late 19th and early 20th centuries, wharfing out into navigable waters — an incident of
the ownership of riparian land" — was understood to have two elements that demanded state
involvement: protection of the public right of navigation (usually implemented by setting a
bulkhead line to mark the furthest permissible water-ward extent of wharfs and other structures)
and permission to use submerged land below the high-water mark of navigable waters, which
land was owned by the state.'® The latter use was often implemented by a grant or lease of such
land, as was the case in New Jersey. Under an 1871 New Jersey statute, riparian owners on tidal
waters who wanted to build a whart could obtain a lease, grant, or conveyance to state-owned
lands in front of their riparian tracts by application to a board of riparian commissioners.”” Some
states, such as Delaware, however, seemed to recognize in this period that existing wharves
would be protected so long they did not impede public rights such as that of navigation.'® As to
the first element, protection of the right of navigation, if the wharf interfered with the public right
of navigation, it was considered a public nuisance. As to the second element, permission to use

** Nothing in this Report involves the meaning of the Article V1 phrase “own side of the
river.” Instead, the analysis in this Report is based on my expertise in the history of riparian
rights and laws and thus the interpretation of the “riparian” language in Article VII.

% “[OJwnership of the bed of the river . . . cannot be the foundation of a riparian rights
propetly so called, because the word ‘riparian’ is relative to the bank, and not to the bed of the
stream, and the connection, when it exists, of property on the banks with property in the bed of
the stream depends not upon nature, but on grant or presumption of law.” Gould § 148, at 297.

16 See Shively, 152 U.S. at 49-50; Pollard’s Lessee v. Hagan,44 U.S. (3 How.) 212
(1845). “The right of property in the soil covered by tide waters, in all navigable rivers and arms
of the sea within the limits of the state of New Jersey is vested in the state.” Gough v. Bell, 22
N.JL. 441, 1850 WL 4394, at *10 (Sup. Ct. 1850), qff'd, 23 N.J.L. 624, 1852 WL 3448 (Ct.
Errors & Appeals 1852); see Mayor of Newark, 60 N J. Eq. at 363, 45 A. at 986.

71871 N.J. Laws ch. 256, p. 44, § 1. The present version of the law is found in New
Jersey Statutes Annotated § 12:3-10. Prior to the regulation of wharfing out by statute, “the
owners of land bounding on navigable waters had an absolute right to wharf out and otherwise
reclaim the land down to and even below low water, provided they did not thereby impede the
paramount right of navigation.” Bell v. Gough, 1852 WL 3448, at *23, *29 (Elmer, J.). But the
“absolute right” was apparently only recognized down to the line of low water. See id, at *38
(Nevius, J.). The Wharf Act of 1851 required state approval to fill below the low-water line.
See 1851 N.J. Laws, p. 335.

'* “[1]n the case of a mere purpresture the court will not enjoin or abate it, unless it shall

appear as a fact . . . to the injury of the public.” Harlan & Hollingsworth Co. v. Paschall,
5 Del. Ch. 435, 1882 WL 2713, at *11 (1882).
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submerged lands, if permission to use state submerged land on which to build a wharf was not
granted or otherwise assured, the wharf was subject to removal as a trespass on sovereign
property, historically knows as a purpresture."’

19. Riparian landowners who desired to wharf out routinely sought prior authority for their
wharf from the state as to both these matters.”® In the ordinary case, there was no ambiguity about
which state had jurisdiction over this riparian activity: the state in which the riparian land was
located also owned the submerged bottomlands.?! The failure to resolve New Jersey’s challenge

1% “If a littoral proprietor, without grant or license from the Crown, extends a wharf or
building into the water in front of his land it is purpresture, though the public rights of navigation
and fishery may not be impaired. 1f such a structure causes injury to the public right, it is a
common nuisance and abatable as such[.]” Gould § 21, at 45 (footmotes omitted); see also
Farmham’s Law of Waters § 113, at 527. For a discussion of the traditional law relating to
wharfing out, see Angell on Tide Waters at 125-33.

% The law in New Jersey from the legislation of 1851 to modem times, as set out'in note
17, supra, is discussed in detail in Bailey v. Driscoll, 19 N.J. 363, 117 A.2d 265 (1955). State
permission to extend facilities into the state’s territory was authorized by grant or lease of land
within the external boundaries of the riparian tract after 1871. In addition, the laws established
bulkhead and pier lines to set an outer boundary beyond which improvement could not be made,
in order to protect public rights of use in the waters, essentially the public right of navigation. In
that way, both state proprietorship and the public’s rights of use were recognized. At the same
time, the authority of the federal government to control the navigation of navigable waters to the
extent necessary for the regulation of interstate and foreign commerce was acknowledged. This

history was similar to that in other states. See 1 Farnham’s Law of Waters §§ 113b, 115, at 533,
554.

?! See note 16, supra. Some states have granted specific tracts of land between high and
low tide to the riparian owners (e.g., People v. California Fish Co., 166 Cal. 576, 138 P. 79
(1913)) or, like Delaware, recognized generally that “title to riparian property extends from the
upland to the low water mark,” City of Wilmingion v. Parcel of Land Known as Tax Parcel No.
26.067.00.004, 607 A.2d 1163, 1168 (Del. Sup. Ct. 1992); Harlan & Hollingsworth, 1382 WL
2713, at *10. What is unusual here is that New Jersey owns the land between the high- and low-
water marks (except to the extent it has granted that land away), and Delaware owns the land
below the low-water mark. See New Jersey v. Delaware, 291 U.S. 361 (1934). These are the
lands usually referred to as being in the public trust, or jus publicum. American public trust law
is usually traced back to the 1821 New Jersey case of Arnold v. Mundy, 6 N.J.L. 1, 1821 WL
1269 (Sup. Ct. 1821), a case involving conflicting claims to ownership of oyster beds, in which
the court upheld the state’s ownership of land beneath tidal waters, in this much-quoted passage:
“[T]he navigable rivers, where the tide ebbs and flows, the ports, the bays, the coasts of the sea,
including both the water and the land under the water, for the purposes of passing and repassing,
navigation, fishing, fowling, sustenance, and all the other uses of the water and its products . . .
are common to all the people, and that each has a right to use them according to his pleasure,

8
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to the boundary prior to the time of the 1905 Compact (or in the Compact itself) would have
created an unusual set of potential problems for New Jersey with regard to its issuance of “grants,
leases, and conveyances” to ripatian landowners within the Twelve-Mile Circle, because New
Jersey’s claim to have jurisdiction on, over, and under the Delaware River within that area had
been denied by Delaware.

20. New Jersey may have been uncertain as to which state’s law governed the right to wharf out
because the law was that “[i]n a case of wharfing out . . . ‘[t]he rights of a riparian owner upon a
navigable stream in this country are govermned by the law of the state in which the siream is
located.” ” Thus, New Jersey could have feared that its prior grants, leases, and conveyances
applied to land that might turn out to be in Delaware, and that structures upon those lands would
become subject to scrutiny under the riparian standards that Delaware applied in its state.?
Whether those standards might turn out to be more rigorous than those New Jersey had applied
could not be known with certainty. Because, as Justice Cardozo later noted, “New Jersey in
particular has been liberal in according” to riparians “the privilege of gaining access to a stream
by building wharves and piers,”* New Jersey might have wished to protect the owners of existing
wharves and structures.

21. At the time the 1905 Compact was being drafted, there were, according to New Jersey’s
Castagna Affidavit, only a handful of structures extending from New Jersey into Delaware.
Insofar as the unresolved boundary question between the two states raised in a novel form the
historic concern about purprestures and the states were concerned about which state’s law of
wharfing out applied to those landowners, it may explain the distinctive language chosen by the
drafters of Article VII of the 1905 Compact. The law of wharfing out concerns a question of
jurisdiction over a riparian right; thus, it would explain the use of the phrase “riparian
Jurisdiction.” Moreover, because exercise of this riparian right under New Jersey law required a
grant or lease of state-owned land, it would explain the phrase in Article VIT “to make grants,
leases, and conveyances of riparian lands and rights.” Such language would also have been
appropriate to other riparian property rights questions, such as which state’s law govemed
accretions, or which state had jurisdiction to authorize diversions of water for use on riparian

subject only to the laws which regulate that use; that the property indeed vests in the sovereign,
but it vests in him for the sake of order and protection, and not for his own use, but for the use of
the citizen[.]” Id. at *9. For a brief historical discussion, see Moses M. Frankel, Law of
Seashore, Waters and Water Courses, Maine and Massachusetts 125 (1969).

21 Wiel § 898, at 934 (quoting Weems Steamboat Co. of Baltimore v. People s
Steamboat Co., 214 U.S. 345, 355 (1909)).

B See, e.g., Harlan & Hollingsworth, supra.
* New Jersey v. Delaware, 291 U.S. at 375.
9
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lands. Those concerns would be addressed by the phrasing “riparian jurisdiction of every kind
and nature.”

22. Such an arrangement would have been consistent with descriptions in the then-existing
treatises (cited throughout this opinion), and the laws of New Jersey and Delaware, as to what
was comprised within the category of riparian rights: e.g., the right of access to navigable depths
via a wharf, the right to own accretions, or the right to divert from the river for use on riparian
land.

23. Riparian law descriptions and definitions do not, however, describe the conduct that may be
engaged in on riparian property. Such conduct is governed under the jurisdiction of the general
police power. For example, one has a riparian right to use river water to irrigate a riparian tract,
but there is no riparian right to grow marijuana or any other crop on the tract. One may have a
riparian right to wharf out to navigable water so that a ship can tie up to the dock, but that does
not create a riparian right to have, or not to have, gambling on the ship or dock, or to determine
the safety rules for the ships that dock, whether or not they must be double-hulled, or have air-
pollution controls on their emissions, for example. Similarly, nothing in the law goveming the
right to construct a wharf insulates activities to be engaged in on the wharf, such as those
involved in the loading or unloading of particular cargoes, if they should constitute a nuisance or
otherwise violate general laws for the protection of public health or safety. These are matters of
general police power law governed by the sovereign that has general police power authority.

24. 1 have examined New Jersey’s responses to Delaware’s Requests for Admissions, as well as
the riparian grants, leases, and conveyances issued by New Jersey between 1854 and 1920
discussed in the Castagna Affidavit. The distinction between that which is authorized under these
exercises of riparian jurisdiction, and that which is within the scope of the general police power
jurisdiction, is manifest in these documents. The various grants describing the land being
transferred state that piers or other structures are to be built, and where they describe the intended
uses do so in general terms, such as “he may deem proper and necessary for the improvement of
his property or for the benefit of commerce™;” or “for the accommodation of vessels navigating
the same, and from time to time to rebuild and repair the same as may be necessary for the
improvement of his property and the benefit of commerce™;” or “to exclude the tide-water from
so much of the land above described as lie under tide-water, by filling in or otherwise improving
the same, and to appropriate the lands under water above described to exclusive private uses.”
These actions exercising riparian jurisdiction do not include examination or regulation of the
particular activities intended to be engaged in.

® Cited in Affidavit of Richard Castagna (reproduced as Appendix 5 to NJ Brief at 33a,
1059

% Id. at 32a-33a, § (4).

7 Id. at 39a, Y (17).
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25. The responses to Delaware’s Requests for Admissions indicate a similar distinction. For
example, New Jersey responded that “the grants do not expressly specify the precise business that
can be carried on at any point in time**® or “the precise cargo that can be loaded or unloaded at
any specific point in time.”” It also stated that the authorization or restriction of any particular
activity to be conducted on a wharf, pier, or like structure “would be under other State, federal or
local laws, and not by the establishment of pierhead and bulkhead lines ™ A person wishing to
conduct a particular business activity on a wharf, in addition to receiving a riparian grant, would
still have to comply with all other “applicable New Jersey laws[] and local laws.™*' To the best of
my knowledge, the separation of authorities described in New Jersey’s Responses to Requests for
Admissions reflects the usual and traditional separation of the exercise of riparian rights from the
exercise of state police power.

26. This distinction between riparian property law and general regulatory law has been drawn in
many cases over the past century, though it has not arisen in the specific instance of two different
states, one holding riparian jurisdiction and another holding general police power jurisdiction.*
Cummings v. City of Chicago,” a case in the United States Supreme Court decided in the same
period the 1905 Compact in issue here was being drafted, illustrates the separateness of the
riparian realm of jurisdiction and that of the general police power, though it formally involved
Jurisdiction over riparian rights in the federal government and a claim of federal preemption. In
that case, the United States regulated riparian landowners’ wharfing out. The landowner there
had complied with all the requirements of the federal permitting scheme that dealt with the
building of a dock in the river, only to find that its project was blocked because it did not have an
additional required permit from the City of Chicago. The riparian landowner claimed that, having
complied with the wharfing out law, the further regulatory demand of the city under the police
power was a violation of its property right, and the federal permitting system for wharfing out
should be viewed as preemptive. Otherwise, the riparian owner suggested, it would have met all
the requirements of the jurisdiction that governed riparian devetopments in the river and have

% New Jersey’s Responses to Delaware’s First Requests for Admissions, No. 5
(filed Sept. 8, 2006).

¥ 1d  No. 9.
¥ 1d , No. 3.
31 1d., No. 22.

*2 Other than the instant case, the case of Virginia v. Maryland, 540 U.S. 56 (2003), and
another New Jersey case involving an interstate compact with New York, see People v. Central
R.R. Co. of New Jersey, 42 N.Y. 283, 1870 WL 7713 (1870), the division of jurisdiction between
states over rivers appears to be unprecedented.

188 U.S. 410 (1903).

11

4133



fully implemented its riparian rights, only to be frustrated by the separate police power standards
of the local government. The Court held that, merely because a company that wanted to build a
dock had complied with all the detailed federal riparian regulation of wharfing out that had been
imposed on the Calumet River in that case, that did not mean that “no jurisdiction or authority
whatever remains with the local anthorities.” The Court noted that, whatever the legitimate
concerns of the federal government over the construction of wharves, the state also has its own
internal police power to protect the interests of its citizens. Despite the extensive scope of the
federal regulation there, and the ctaims that Congress had taken “possession” of the river, the

" -Court indulged no such presumption, warning that the “river, it must be remembered, is entirely
within the limits of l}linois, and the authority of the state over it is plenary.”* Emphasizing the
importance to a state of retaining regulatory jurisdiction over activities within its temritory, the
Court said that any congressional determination to abolish such state authority “would have been
manifested by clear and explicit language.” One would expect the same standard to apply where
a state is claimed to have divested itself of general police power jurisdiction over its territory.

27. The independence of the riparian and the police power realms is sharply drawn in the

. opinion of Justice Holmes in Hudson County Water Co. v. McCarter " a case arising from New
Jersey. The water company, a riparian landowner, sought to deliver to New York some water it
was diverting from the Passaic River, in violation of a New Jersey law prohibiting such exports.*®
Justice Holmes characterized the case as one in which the water company was asserting that the
anti-export law violated its riparian property rights.*® The opinion is famous for its statement that

** Id. at 426. A similar point was made in a New Jersey case, where a municipality
challenged a riparian landowner who was making a legitimate riparian use of the shore and who
refused to obtain a city permit under the police power. The court said that “[t]he authority
lodged in the [state] to make grants or leases of the state’s riparian lands is not . . . inconsistent
with the existence of the police power in the municipality in respect thereof.” Ross v. Mayor &
Council of Edgewater, 115 N.J.L. 477,487, 180 A. 866, 872 (Sup. Ct. 1935).

3 Cummings, 188 U.S. at 426-27.

% Id. at 430.

7209 U.S. 349 (1908). The named plaintiff in that case, Robert McCarter, was both
New Jersey’s Attorney General and one of the New Jersey commissioners who negotiated the
1905 Compact.

* Notably, water has had a special place under the so-called dormant Commerce Clause.
See Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941 (1982). See also Idaho ex rel. Evans v.
Oregon, 462 U.S. 1017, 1025 (1983).

* 1t had been strongly argued that what the company wanted to do was not within its
riparian rights at all, see McCarter v. Hudson County Water Co., 70 N.J. Eq. 695, 708, 65 A.

12

4134



“[a]ll rights tend to declare themselves absolute to their logical extreme.” The decision centrally
rests on a recognition of the separateness of the realms of the law of property and of the police
power. Whatever the company’s riparian rights may have been, the decision holds, they must
nonetheless pass the independent test of the police power invoked to protect “the interests of the
public.™*' “[T]he private property of riparian proprietors cannot be supposed to have deeper
roots. . . . The private right to appropriate is subject . . . to the initial limitation that it may not
substantially diminish one of the great foundations of public welfare and health ™ Accordingly,
the domain of property rights, whatever its scope, must nonetheless be tested against the distinct
demands of the police power. As Justice Holmes thus made clear, the police power embodies a
Jurisdiction separate and apart from the head of jurisdiction that defines property rights **

28. In the same respcct riparian landowners who had established mills in full compliance with
the riparian law could be compelled at some later time, in response to regulatory laws designed
to protect or restore fisheries, to install fish ladders to allow the passage of migratory species,

bec ari rs held $ to sed to

pro lic police 5 the ts of various

489, 494 (Ct. Errors & Appeals 1906), aff'd, 209 U.S. 349 (1908), but Justice Holmes ignored
those claims and used the decision to emphasize the separateness of authority over property and
the authority of the police power.

209 U.S. at 355.
N Id
2 Id. at 356.

# “And these rights of the ‘riparian owner’ are not common rights, for they do not belong
to his neighbor, who lies behind him on the main land, nor are they mere rights of adjacency to
land belonging to the State, for mere adjacency to a mud flat belonging to the State lying inland
would give no right in or over it; they are therefore private rights of the ‘riparian owner” in the
lands of the State lying in front of him beyond the ‘shore;” which rights are his by the local
common law of the State by reason of his adjacency.” Opinion Concerning Riparian Rights at 8,
Hon. George M. Robeson, Attorney General of New Jersey (1867).

“ A dam erected for reasonable mill purposes is an incident of riparian landownership.
See John Norton Pomeroy, 4 Treatise on the Law of Riparian Rights § 11, at 13 (1887);
McCarter, 7T0NJ. Eq. at 708, 65 A. at 494. But mill rights were sometimes viewed quite
restrictively in light of the traditional riparian right to benefit from the continued natural flow of
the stream. See, e.g., Delaney v. Boston, 2 Del. (Harr.) 489, 1839 WL 165, at *4 (Super. Ct.
1839).

* See Gould § 187, at 358; Angell on Watercourses § 89, at 89; 1 Wiel § 905, at 945.
13
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kinds have been imposed to restrict or prevent uses otherwise authorized pursuant to riparian
landowners” proprietary rights.*®

29. A modern state case, citing both Hudson County and Cummings, powerfully reinforces the
distinction drawn in those decisions. In Obrecht v. National Gypsum Co.,*" a riparian proprietor
built a wharf in accord with its riparian rights and with the authority of the riparian permitting
Jurisdiction (also in that case the U.S. Corps of Engineers). But the use made of the wharf -
loading and transporting gypsum rock — was challenged as a nuisance. The riparian landowner
defended on the ground that it was operating pursuant to its duly permitted wharfing out riparian
property right, and that the use it was making of the wharf could not be s ly challenged
under the state’s nuisance or public trust laws. The court rejected that defense, noting the
separate categories of riparian rights and public rights. Though the exercise of its riparian rights
had receive  proval from the Corps of Engineers, which had jurisdiction to authorize “the

co of a ma and loading dock . . ing a mile
de 1,7 the ian p ad to comply as req the
protection of the public health and welfare. The Obrecht court also cited the Supreme Court’s
19th-century decisions in Yates v. Milwaukee® and Illinois Central Railroad v. IWinois,*® in which
the Court observed that a riparian proprietor may access navigable waters and make a wharf or
pier for that purpose, but nevertheless must also comply with general laws protecting public
rights. Obrech thus reiterates the firmly rooted principle that the entity with authority over
riparian permitting deals with the limited issues of the property rights of the riparian owner and

the physical extent of that right to the line of navigability, but not with the general scope of the
police power.

30. The distinction between riparian rights and public rights drawn in Obrecht, as well as the
importance to a state of issues affecting the public health and welfare, buttresses the likelihood
that, insofar as the 1905 Compact may be construed as a transfer of any permanent authority by
Delaware to New Jersey over waters within its boundaries, that authority would have been limited
to administration of the property aspects of riparian landownership on the New Jersey shore, and

¥ See, e.g., Colberg, Inc. v. State ex rel. Dep't of Public Works, 67 Cal. 2d 408, 432 P.2d
3 (1967) (access to navigable waters cut off by highway bridgc over navigable water); Freed v.
Miami Beach Pier Corp., 93 Fla. 888, 899, 112 So. 841, 845 (1927) (if they become a nuisance,
wharves can be removed or abated); State v. Central Vermont Ry, Inc., 153 Vt. 337, 351-52, 571
A.2d 1128, 1135-36 (1989) (wharves no longer meet public trust standard).

7361 Mich. 399, 105 N.W.2d 143 (1960).

' 361 Mich. at 405, 105 N.W.2d at 145.

77 U.S. (10 Wall.) 497 (1871).

* 146 U.S. 387 (1892).

14

4136



not to the far more extensive and significant administration of public rights and the general police
power over the Delaware River and its environs as affected by activities related to use of wharves
constructed, or to be constructed, from the New Jersey shore into the river.

Conclusion

31. For the above reasons, and assuming it was determined that New Jersey’s “riparian
jurisdiction” extended water-ward of the mean low-water mark on the easterly shore of the
Delaware River within the Twelve-Mile Circle, it is my opinion that, in agreeing to the exercise
of “riparian jurisdiction of every kind and nature, and to make grants, leases, and conveyances of
riparian lands and rights”on the part of New Jersey, those who drafted and approved the 1905
Compact did not intend to withdraw from Delaware regulatory or police power authority over
uses or activities of those who might in the future use, or propose to use, wharves built out from
the New Jersey shoreline beyond the territorial limits of New Jersey.

15
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EXHIBIT A

Joseph L. Sax
James H. House & Hiram H. Hurd Professor (emeritus)
School of Law (Boalt Hall)

University of California (Berkeley)

Address
Boalt Hall (Law School) '
University of California
Berkeley, Califomia 94720
tel. (510) 642-1831

e-mail: saxj@law.berkeley.edu
Education:

A.B. Harvard University 1957

J.D. University of Chicago 1959

Admitted to Practice: -

Michigan, District of Columbia (inactive), U.S. Supreme Court

4139



Professional Experience:
Attorney, private practice, Washington, D.C. (1959-62)

Professor of Law, University of Colorado (1962-66)
Philip A. Hart Distinguished University Professor, University of Michigan (1966-86)

Counselor to the Secretary of the Interior, Deputy Assistant Secretary of the Interior (1994-1996)

Visiting Professor of Law:

University of Paris 1 (Panthéon-Sorbonne)
Stanford University
Order of the Coif Distinguished Visitor (Texas Tech., West Virginia, Nebraska)
University of Utah
University of Colorado
Centennial Distinguished Visitor, IIT-Chicago Kent College of Law
Virginia Environmental Endowment Professor, University of Richmond

Wallace S. Fujiyama Visiting Professor, Univ. of Hawaii

Honors and Awards (selected):

-*Fellow, American Academy of Arts and Sciences
<Doctor of Laws (hon.), Illinois Institute of Technology
Chicago-Kent College of Law
*Professional Achievement Citation, University of Chicago Alumni Ass’n
Elizabeth Haub Award, Free University Brussels, Gold Medalist
sFellow, Center for Advanced Study in the Behavioral Sciences, Stanford
Distinguished Water Attorney Award (Water Education Foundation, 2004)
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*Cook Lecturer in American Institutions, University of Michigan
*Environmental Law Institute Award
*Wm. O. Douglas Legal Achievement Award, The Sierra Club
*Biennial Book Award, University of Michigan Press
*Conservationist of the Year, Audubon Society (Detroit)
-Resource Defense Award, National Wildlife Federation
*Distinguished Faculty Achievement Award, University of Michigan
sEnvironmental Quality Award, U.S. E.P.A.

»American Motors Conservation Award

Consultancies (selected)

In recent years, 1 have consulted/prepared reports/been an expert witness for: (1) United States
Bureau of Reclamation; (2) Coachella Valley (California) Water District; (3) Los Angeles
Department of Water and Power; (4) State of Mississippi; (5) County of Riverside, California; (6)
City of Santa Cruz, California; (7) Council of Great Lakes Governors; (8) International Joint
Commission (Great Lakes); (9) California State Water Resources Control Board; (10) City of
Glendale, California; (11) Southern Nevada Water Authority; (12) County of Yolo, California; (13)
State of Delaware (original jurisdiction suit in the U.S. Supreme Court), (14) United States
(Department of State).
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EXHIBIT B

Publications 1996-2006

Books

Playing Darts With A Rembrandt: Public and Private Rights in Cultural Treasures (Ann Arbor, Univ.

of Michigan Press, 1999); paperback edition (2001); Japanese langunage edition (Iwanami Shoten,
Tokyo, 2001).

Legal Control of Water Resources, 3d edition (with Barton H. Thompson. John Leshy & Robert H.
Abrams) (St. Paul, West Pub. Co., 2000); 4" edition (2006).

“Legal and Policy Challenges of Environmental Restoration,” ch. 10 in V.A. Sharp, Bryan Norton,
& Strachan Donnelley, eds., Wolves and Human Communities (Wash., D.C., Island Press, 2001).

“Environmental Law and Regulation,” in Common Law Common Values Common Rights: Essays
on Our Common Heritage by Distinguished British and American Authors (American Bar
Association/West Group, 2000).

Government Report

Review of the Laws Establishing the SWRCB’s Permitting Authority Over Appropriations of
Groundwater Classified as Subterranean Streams,” California State Water Resources Control Board
No. 0-76-300-0, Final Report, Jan. 19, 2002.

Articles

"Proposals For Public Land Reform: Sorting Out The Good, The Bad, and The Indifferent,"
3 West/Northwest (Hastings College of the Law) 187 (1996).

"Property Rights Legislation In the Congress, Where It Stands and Where Its Going," 23 Ecology
Law Quarterly 509 (1996).

"Using Property Rights to Attack Environmental Protection,” 14 Pace Env. L. Rev. 1 (1996).

"New Departures in the Legal Protection of Biological Diversity: Implementing the Endangered
Species Act,” 27 Environmental Policy and Law 347 (August, 1997).

"Property Rights Legislation in the 104th Congress,” 4 Env. L. News 10, No. 4 (Winter 1995-6).

"Perspectives on Ecosystem Management: Closing Remarks," 24 Ecology Law Quarterly 883 (1997).
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“Evolution of the Public Trust Doctrine,” in Gary E. Smith & Alexander R. Hoar, eds., The Public
Trust Doctrine and Its Application to Protecting Instream Flows: Proceedings of a Workshop
[held March 5-6, 1996] (Nat’l. Instream Flow Program Assessment, March, 1999),

(Alaska Dept. of Fish and Game, Div. Of Sport Fish, Research and Technical Services, 333
Raspberry Road, Anchorage, AK 99518-1599).

“Public Land Law in the 21¥ Century,” in 45 Rocky Mountain Mineral Law Institute (1999) (Rocky
Min. Min. Law Fan., 7039 East 18" Ave., Denver, CO 80220).

“Environmental Law at the Turn ofthe Century: A Reportorial Fragment of Contemporary History,”
88 Calif. L. Rev. 2377 (Dec. 2000).

Reprinted in 32 Land Use and Environment Law Review __ (2002) (collection of best
environmental articles of the year).

Excerpt Reprinted in Freeman, et al., Cases and Materials on Environmental Law (Thompson
West, 2006).

“Environmental Law and Regulation,” in Common Law Common Values Commeon Rights: Essays
on Our Common Heritage by Distinguished British and American Authors (American Bar
Association/West Group, 2000).

“Not So Public: Access to Collections,” 1 RAM, A Journal of Rare Books, Manuscripts, and Culitural
Heritage 101 (#2, 2000).

“Issues in the Watershed Management Movement,” in Watershed Management: A New Governance
Trend (American Bar Association, Section of Environment, Energy, and Resources, San
Diego, 2001) (paperback book and CD rom).

“Comment on John Harte’s Paper, “Land Use, Biodiversity, and Ecosystem Integrity: The Challenge
of Preserving the Earth’s Life-Support System,” Symposium, Environment 2000-New lssues
for a New Century, 27 Ecol. L. Q. 1003 (2001).

“The Water Dilemma: Can Californians Bring Management of Their Rivers into Harmony with
Today’s Needs?,” Defenders (The Conservation Magazine of Defenders of Wildlife), v. 76,
No. 2 (Spring, 2001), pp. 20-24, 34-35.

4143



“Implementing the Public Trust in Paleontological Resources,” in Vincent L.. Santucci & Lindsay
McClelland, eds., Proceedings of the 6™ Fossil Resource Conference (Geologic Resources
Division Technical Report, NPS/NRGRD/GRDTR-01/01, September 2001) (Geological
Resources Division, 12795 West Alameda Parkway, Academy Place, Room 480, Lakewood
Colorado 80227, National Park Service D-2228, Sept. 2001)
available at http://www.aqd.nps.gov/grd/geology/paleo/pub/fossil_conference_6/sax.htm.

“The New Age of Environmental Restoration,” 41 Washburn L.J. 1 (2001).

“We Don’t Do Groundwater: A Morsel of California Legal History, 6 U.Denver Water Law Review
269 (No. 2, Spring 2003).

The Public Trust Doctrine, in Symposium, Managing Hawai’i’s Public Trust
Doctrine, 24 Univ, of Hawaii L. Rev. 1, 24 (2001).

“Using Property Rights to Attack Environmental Protection,” 19 Pace Env. L. Rev. 715
(2002/Special Edition).

“Reflections on the Great Lakes,” the 2d Annual Peter M. Wege Lecture, University of Michigan
School of Natural Resources (Nov. 6, 2002), at www.css.snre.umich.edu.

“Public Interests and Common Concerns,” Paper Delivered at the Workshop, Legal Tools for World
Heritage Conservation, Siena, Italy, Nov. 11, 2002.

“Backyard Politics” in San Francisco Daily Journal (San Francisco and Los Angeles), Wed., Feb. 5,
2003, at 4. Reprinted as “Landowner’s Lament: Time to Turn Off the Tears,” in Planning &
Law, American Planning Association, Planning and Law Division Newsletter (Summer
2004), at 4. Revised version published as “Property Righis in A Changing Land,” Illinois
Jurist (Spring 2004), at 26.

“The History of Water Law in the United States,” Water Resources Center Archives
(Univ. of Cal. Berkeley), June 2004, vol. 11, no. 1,
at http://www .lib.berkeley.edw/WRCA/pdfs/news]11.pdf.

“Imaginatively Public: The English Experience of Art As Heritage Property,” 38 Vand. J. Transnat’]
L. 1097 (2005).

Review of Jordanna Bailkin, The Culture of Property: The Crisis of Liberalism in Modern Britain,
12 Int’l J. Cult. Property 443 (2005).

“Why America Has A Property Rights Movement,” 2005 Ill. L. Rev. 513.
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“The Unfinished Business of Environmental Law,” IUCN 3" Colloquium Lectures, Sydney, Australia
(Cambridge Univ. Press, 2006, forthcoming).

“Environment and Its Mortal Enemy: The Rise and Decline of the Property Rights Movement,”
28 U. Hawaii L. Rev. 7 (Winter 2005).

“The Realities of Regional Resourcé Management: Glacier National Park and lts Neighbors
Revisited,” 33 Ecol. L.Q. 233 (2006).
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REQUESTS FOR ISSTONS

1. With respect to each of the 41 riparian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna A ffidavit, admit that none of those grants expressly authonzed the loading
or unloading of any specific type of cargo on a wharf, pier, or like stmctufe.

New Jersey objects to this Request because it calls for a legal conclusion and the 41
riparian grants speak for themselves. Without waiver of this objection, New Jersey denies this
Request in part, insofar as use of a wharf, pier or like structure inherently includes the ability
to Joad or unload cargo from 2 vessel, and the ability for a vessel that is loading or unloading
cargo to reach the main navigational channel. New Jersey admits this Request in part, insofar
as the grants do not specify the precise type of czirgo that could be loaded or unloaded from

a wharf, pier or like structure at any specific peint in time.

2. Admit that New Jersey has ncver issued a riparian grant, whether inside or outside the
twelve-mile circle, that expressly authorized the loading or unloading of any specific type of cargo

on & whatf, pier, or like siructure.

New Jersey objects to this Request because it calls for a legal conclusion and the State
tidelands grants issued by New Jersey speak for themselves. In addition, the Request is
overbroad because it applies to allriparian grants issued by New Jersey, including thousands
of grants outside of the twelve-mile circle. Without waiver of this objection, New Jersey denies

this Request, insofar as the use of a wharf; pier or like structure inherently includes the ability
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to load or unload cargo from a vessel, and the ability of a vessel that is loading or unloading

cargo to reach the main navigational channel,

3. Admit that the establishment of pierhead and bulkbead lines by New Jersey agencies,
boards, or com‘missions (see, e.g., Castagna Aff. § 8(7) & (14)) did not thereby authorize any
particular activity 10 be conducted on a wharf, pier, or like structure.

New Jersey objects to this Request becanse it calls for a legal conclusion. ‘Without
walver of this objection, New Jersey denies this Request im part, insofar as the vse of a wharl,
pier, or like structure inherently includes the ability to load or unload cargo from vessels, and
the ability of a vesse] that has ]oz-xded or unloaded cargo to reach the main navigational
channel. Further, the purpose of such Jines is to facilitate navigation. The authorization of
any partieunlar activity or the restriction thereof wounld be under other State, federal or local
laws, and not by the establishment of pierhead and bulkhead lines. New Jersey admits this
Requestin part, insofar as pierhead and bulkhead lines are not established to allow or disallow

particular activities on a wharf, pier or like structure.

4. Admit that the proposed Crown Landing pier would be the longest wharf, pier, or similar
structure emanating from New Jersey within the twelve-mile circle.

New Jersey objects to this Request because “similar structure” is not defined and
thercfore the Request is vague. In addition, the Reqnest calls for speculation concerning
pending or proposed projects, which the Special Master has ruled are not a szbject of relevant

inquiry. Without waiver of this objection, New Jersey denies the request, because pierbead

3
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and bulkhead lines already established by New Jersey in the Twelve-Mile Circle would allow
longer piers, wharves or other structures in certain locations than the proposed Crown
Landing pier. In addition, an outfall extension currently under consideration and proposed
by DuPont at its facility within the Twelve Mile Circle may be approved to be Jonger than the

proposed Crown Landing pier.

5. With respect to each of the 41 riparian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that none of those grants expressly authorized the carrying
on of any particular business.

New Jersey objects to this Regnest because it calls for a legal conclusion and the 41
riparian grants speak for themselves. Without waiver of this objection, New Jersey partially
denies the Request, insofar as use of the granted area inherently includes the ability to load or
unload cargo from vessels, and the ahility of a vessel that has loaded or nnloaded cargo to
reach the main navigational channel. New Jersey partially admits the Request, insofar as the

grants do not expressly specify the precise business that can be carried on at any point in time.

6. Admit that New Jersey has never issued a riparian grant, whether inside or outside the
twelve-mile circle, that expressly authorized the carrying on of any particular busigess.

New Jersey objects to this Regunest because it calls for a legal conclusion and the
riparian grants speak for themselves. In addition, the Request is overbroad, because it applies
to the thousands of grants issued outside of the twelve-mile circle. ‘Without waiver of this

objection, New Jersey denies the Request, insofar as use of the granted area inherently
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includes the ability to load or unload cargo from vessels, and the ability of a vessel that has

Joaded or unloaded cargo to reach the main navigational channel.

7. With respect to each of the 41 riparian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that none of those granis expressly authonzed the

offloading of natural gas, whether in liquefied or non-liquefied form.

New Jersey objects to this Request because it calls for a legal conclusion and the grants
speak for themselves. Without waiver of this objection, New Jersey denics the request in part,
insofar as use of the granted area inherently includes the ability of vessels to load or unload
cargo and the ability of a vessel that has loaded or unloaded cargo to reach the main
navigational channel. New Jersey admits the Reéuest in part, insofar as the grants do not

specify that natural gas can be offloaded.

8. Admit that New Jersey has never issued a tiparian grani, whether inside or outside the
twelve-mile circle, thal expressly authorized the offloading of natural gas, whether in liquefied or
non-liquefied form.

New Jersey objects to this Request because it calls for a legal conclusion and the grants
speak for themselves. In addition, the Request is overbroad because it applics to thousands
of grants issued outside of the twelve-mile circle. Without waiver of this objection, New Jersey

denies the request insofar as use of the granted area inherently includes the ability of vessels
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to load or unload cargo and the ability of a vessel that has loaded or unloaded cargo to reach

the main navigational channel.

9. With respect to each of the 41 riparian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that none of those grants expressly authorized the
offloading of flammable cargo.

New Jersey objects to this Request because it calls for alegal conclusion and the grants
speak for themselves. Without waiver of this objection, New Jersey parﬁally denies the
request insofar as use of the granted area inherently includes the ability of vessels to load or
unload cargo and the ability of a vessel that has loaded or unloaded cargo to reach the main
navigational chaunel. New Jersey partially admits the Request, insofar as the grants do not

specify the precise cargo that can be loaded or unloaded at any specific point in time.

10. Admit that New Jersey has never issued a riparian grant, whether inside or outside the
twelve-mile circle, that expressly authorized the offloading of flammable cargo.

New Jersey objects to this Request because it calls for alegal conclusion and the grants
speak for themselves. In addition, the Request is overbroad because it applies to thousands
of grants issued outside of the twelve-mile circle. Without waiver of this objection, New Jersey
denies the request insofar as use of the granted area inherently includes the ability of vessels
to load or unload cargo and the ability of a vessel that has loaded or unloaded cargo to reach

the main navigational channel.

4152



11. With respect to each of the 41 riparian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that none of those grants excused compliance by the
grantee (or any other person) with any other New Jersey laws.

Admitted.

12. Admit that New Jersey has never issued a riparian grant, whether inside or outside the
twelve-mile circle, that excused comphance by the grantee (or any other person) with any other New
Jersey laws.

Admitted.

13. With respect to each of the 41 riparian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that none of those grants excused compliance by the
grantec (or any other person) with New Jersey’s Coastal Zone Act.

Denied in part, insofar as New Jersey does not have a “Coastal Zone Act.”

Admitted in part, insofar as New Jersey has a Waterfront Development Law, Coastal
Area Facility Review Act, Coastal Wetlands Act, and other laws that may be applicable to the

construction of improvements on or development of New Jersey’s shoreline within the Twelve

Mile Circle.
14. Admit that New Jersey has never issued a riparian grant, whether inside or outside the

twelve-mile circle, that excused compliance by the grantee (or any other person) with New Jersey's

Coastal Zone Act,
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Admitted in part, insofar as grants do not excuse compliance by the grantee (or any
other person) with New Jersey’s coastal zone management rales, which are set forth at
N.J.A.C. 7:7TE and 7:7 and used to implement various New Jersey laws, as specified therein.

Denied in part, insofar as New Jersey does not have a “Coastal Zone Act.”

15. Admit that New Jersey's Coastal Zone Act applies to a person regardless of whether the
person has a riparian grant.

New Jersey objects to this Request because it calls for a legal conclusion. Without
waiver of this objection, New Jersey admits the Requestin part, insofar as persons who engage
in regulated activities must comply with New Jersey’s coastal zone management rules, which
are set forth at N.J.A.C. 7:7E and 7:7 and used to implement various New Jersey laws, as

specified therein. The Request is partially denied, insofar as New Jersey does not have a

“Coastal Zone Act.”

16. With respect to each of the 41 riparian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that none of those grants excnsed compliance by the
grantee (or any other person) with New Jersey’s Water Pollution Control Act, N.J. Stat. Apn. 8§
58:10A-1 et seq. ("Water Pollution Control Act").

Admitted.
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17. Admit that New Jersey has never issued a riparian grant, whether inside or outside the
twelve-mile circle, that excused compliance by the grantee (or any other person) with New Jersey's

Water Pollution Control Act.
Admitted.

18. Admit that New Jersey’s Water Pollution Control Act applies to a person regardless of
whether the person has a riparian grant.

New Jersey objects to this Request because it calls for a Jegal conclusion. Withont
waiver of this objection, New J eréey admits the Reguest, insofar as persons who engage in

activities subject to New Jersey’s Water Pollution Control Act must comply with the Act.

19. With respect to each of the 41 riparian grants from New Jersey described in paragraph
S(1)-(44) of the Castagna Affidavit, admit that none of those grants excused compliance by the
grantee (or any other person) with New Jersey's Coastal Area Facility Review Act, N.J.S.A. §§
13:19-1 et seq. ("CAFRA").

Admitted, to the extent that CAFRA is applicable within the Twelve Mile Circle.
20. Admit that New Jersey has never issued a riparian grant, whether inside or outside the

twelve-mile circle, that excused compliance by the grantec (6r any other person) with CAFRA.

Admitted.
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21. Admit that CAFRA applies to a person regardless of whether the person has a riparian
grant.

New Jersey objects to this Request becanse it calls for a legal conclusion. Without
waiver of this objection, New Jersey admits the Request insofar as persons who engage in

activities subject to CAFRA must comply with CAFRA.

22. With respect to each of the 41 ripanian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that a person wishing to conduct a particular business
activity on a wharf, in addition to having received the niparian grant, would still have to comply with
all other applicable New Jersey or local laws, including but not limited to licensing and permitting
requirernents.

New Jersey objects to this Request because it calls for a legal conclusion and for
speculation. In addition, the Request appears to refer to future activities, which the Special
Master has determined are not relevant to a determination of the issues regarding the 1905
Compact. Without waiver of this objection, New Jersey admits this Regnest as to applicable
New Jersey laws, and local laws, to the extent that local laws are not preempted or superseded

by state or federal laws.

23. Admit that a person wishing to conduct a particular busiess activity on a wharf, in
addition to having received a riparian grant from New Jlersey, whether inside or outside the
twelve-mile circle, would still have to comply with all other applicable New Jersey or local laws,

including but not limited to licensing and permitting requirements.
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New Jersey objects to this Request because it calls for a legal conclusion and for
speculation. In addition, the Request appears to refer to future activities, which the Special
Master has determined are not relevant to a determination of the issues regarding the 1905
Compact. Without waiver of this objection, New Jersey admits this Request as to applicable
New Jersey laws, and to local laws, to the cxtent that those local laws are not preempted or

superseded by state or federal laws.

24. With respect to each of the 41 riparian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that a person wishing to conduct a particular business
activity on a wharf, in addition to having received the riparian grant, would still have to comply with
all other applicable New Jersey or local health and safety laws.

New Jersey objects to this Request because it calls for a legal conclusion and for
speculation. In addition, the Request appears to refer to future activities, which the Special
Master has determined are not relevant to a determination of the issues regarding the 1905
Compact. Further, New Jersey objects because this Request is duplicative of Request 23.
Without waiver of these objections, New Jersey admits this Request as to applicable New
Jersey laws, and to local laws, to the extent that local laws are not preempted or superseded

by state or federal laws.

25. Admit that a person wishing to conduct a particular business activity on a wharf, in

addition to having received a riparian grant from New Jersey, whether inside or outside the
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twelve-mile circle, would still have to comply with all other applicable New Jersey or Jocal health
and safety laws.

New Jersey objects to this Request becanse it calls for a legal conclusion and for
speculation. In additien, the Request appears to refer to future activities, which the Special
Master has determined are not relevant to a determinatios of the issues regarding the 1905
Compact, Further, New Jersey objects to this Request as it is duplicative of Request 23,
Without waiver of these objections, New Jersey admits this Request as to applicable New
Jersey laws, and loeal laws, to the extent tilat local laws are not preempted or superseded by

state or federal laws.

26. With respect to cach of thé 41 riparjan grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that a person wishing to conduct a particular business
activity on a wharf] in addition to having received the riparian grant, would still have to comply with
all other applicable New Jersey or local wage and hour laws.

New Jersey objects to this Request because it calls for a legal conclusion and for
speculation. In addition, the Request appears to refer to future activities, which the Special
Master has deiermined are not relevant to a determlnation of the issues regarding the 1905
Compact. Further, New Jersey objects to this Request as it is duplicative of Request 23.
Without waiver of these objections, New Jersey admits this Request as to applicable New
Jersey laws, and to local laws, to the extent that local laws are not preempted or superseded

by state or federal laws.
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27. Admit that a person wishing to conduct a particular business activity on a wharf, in
addition to having received a riparian grant from New Jersey, whether inside or outside the
twelve-mile circle, would still have to comply with all other applicable New Jersey or local wage
and hour laws.

New Jersey objects to this Request because it calls for a legal conclusion and for
speculation, In addition, the Request appears to refer to future activities, which the Special
Master has determined are not relevant to a determination of the issues regarding the 1905
Compact. Further, New Jersey objects to this Request as it is duplicative of Request 23,
Without waiver of these objecti-ons, New Jersey admits this Request as to applicable New
Jersey laws, and local laws, to the extent that local laws are not preempted or superseded by

state or federal laws.

28. With respect to each of the 41 niparian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that a person wishing to conduct a particular business -
activity on a wharf, in addition to having received the riparian grant, would skill have to comply with
all other applicable New Jersey or local Jaws prohibiting, restricting, or regulating the means of
transport of cargo, such as gas, oil, food, cigarettes, alcohol, pesticides, or drugs.

New Jersey objects to this Request because it calls for a legal conclusion and for
speculation. In addition, the Request appears to refer to future activities, which the Special
Master has determined are not relevant to a determination of tbhe issues regarding the 1905
Compact. Further, New Jersey objects to this Reguest as it is duplicative of Request 23.

Without waiver of these objections, New Jersey admits this Request as to applicable New
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Jersey laws, and to local laws, to the extent that local laws are not preempted or superseded

by state or federal laws.

29. Admit that a person wishing to conduct a particujar business activity on a wharf_', n
addition to baving received a riparian grant from New Jersey, whether inside or outside the
twelve-mile circle, would still have to comply with all other applicable New Jersey laws prohibiting,
restricting, or regulating the means of transport of cargo, such as gas, oil, food, cigarettes, alcohol,
pesticides, or drugs.

New Jersey objects to this Request because it calls for a legal conclusion and for
speculation. In addition, the Request appears to refer to future activities, which the Special
Master has determined are not relevant to a determination of the issues regarding the 1905
Compact. Further, New Jersey objects to this Request as it is duplicative of Request 23.
Without waiver of these objections, New Jersey admits this Request as to applicable New
Jersey laws, and to local laws, to the extent that local laws are not preempted or superseded

by state or federal laws.
30. With respect to each of the 41 riparian grants from New Jersey described in paragraph
8(1)-(44) of the Castagna Affidavit, admit that none of those grants excused compliance by the

grantee (or any other person) with any “‘other required federal, New Jcrsey, or local” permitting

requirements or laws (Castagna Aff. 47).
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Admitted, as to federal and State permitting requirements and laws, and to such local
laws, to the extent that such local laws are not preempted or superseded by state or federal

laws.

31. Admit ihat New Jersey has never issued a riparian grant, whether inside or outside the
twelve-mile circle, that excused compliance by the grantee (or any other person) with any “other
requirced federal, New Jersey, or local” permitting requirements or laws (Castagna Aff._‘ﬂ?).

Admitted, as to federal and State permitting requirements and lays, and to such local
laws, to the extent that snch local laws are not preempted or superseded by state or federal

laws.

32. Admit that, before 1978, New Jersey did not condition any of its riparian grants,
inchuding those described in the Castagna Affidavit within the twelve-mile circle, “on the applicant's
obtaining a New Jersey regulatory permit, together with all other required federal, New Jersey and
local regulatory permits” (Castagna Aff. §7).

Denied. Recipients of New Jersey riparian prants always have been subject to all
applicable federal and state approvals, as well as to all applicable, non-preempted local laws.
In addition, before 1914, riparian grants issued by New Jersey functioned as State of New
Jersey permits for riparian structures within the granted area. In 1914, the Waterfront
Development Law, which requires a state permit for waterfront development, was adopted and

became applicable to development within any granted area. N.J.S.A. 12:5-3. In 1970 the
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Coastal Wetlands Act (N.J. Stat,. Ann. 13:9A), which requires a permit for regulated activities

in coastal wetlands, was adopted.

33. Admit that, in the map appended to the Castagna Affidavit (sez N.J. App. 54a), which
provides a distance scale at the bottom of the map, the riparian grants depicted are not actually drawn
to the scalc provided on the map. (For example, number 43 on the map appears to suggest, based
upon the map scale, that the grant extends at least one-fifth of a mile (1,056 feet) beyond the mean
low-water mark, while paragraph 8(43) of the Castagna Affidavit states that the grant extcnds only
35 feet beyond the mean low water hine.”).

Admitted; the scale never was intended to apply to the depicted grants,

34, Admit that, with respect to the riparian grants described in the following subparagraphs
of paragraph 8 of the Castagna Affidavit, no wharf, pier, or like structure has ever existed on the
submerged land at issue since the time of the grant:

New Jersey admits the request in part, insofar as structures did or did not appear on
aerial photography taken of certain of the granted areas in the years stated in a. throngh x,
below. New Jersey denies the request in part, insofar as it has no further information at this
time regarding the existence of siructures at times other than the dates of the aerial
photography. In addition, New Jersey notes that some upland owners may put seasonal docks
in their granted areas, and may have removed them at the time of the aerial photography.

a., (3) 1870 Walker

b. (8) 1883 Kent - No structures show on aerial photography from 1930, 1951, 1962,
1979, 2000, 2002. :
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c. (9) 1891 Brown - No structures show on aerial photography from 1940, 1951, 1962,
1977,1979, 2002,

d. (10) 1891 DuPont - A pier is shown on this site in 1940, 1977, and 1979 aerial
photography.

e. (13) 1916 Barber lease - No structures show on aerial photography from 1946,1962,
1977.

f. (16) 1916 DuPont

g. (17) 1917 DuPont - Pilings and a dock are shown on this site in aerial photography
from 1940, 1951, 1977, 1979.

h. (18) 1918 DuPont

L. (24) 1925 Acton - No structures show on aerial photography from 1940, 1951, 1962,
1977, 1979.

j- (25) 1925 Lower Penns Neck - No structures show on 2erial photography from 1940,
1951, 1962, 1977, 1979.

k. (26) 1925 Acton - No structures show on aerial photography from 1940, 1951, 1962,
1977, 1979.

1. (28) 1929 Locuson - No structures shown on aerial photography from 1930, 1940,
1951, 1962, 1971, 1977, 1979, and 2002.

m. (29) 1929 Locuson - No structures shown on aerial photography from 1930, 1940,
1951, 1962, 1971, 1977, 1979, and 2002.

n. (30) 1929 Locuson - No structures shown on aerial photography from 1930, 1940,
1951, 1962, 1971, 1977, 1979, and 2002.

o. (31) 1929 Locuson - No structures shown on aerial pbotegraphy from 1930, 1940,
1951, 1962, 1971, 1977, 1979, and 2002.

p. (32) 1929 Locuson - No structures shown on aerial photography from 1930, 1940,
1951, 1962, 1971, 1977, 1979, and 2002.

q. (33) 1929 DuPont - Neo structeres shown on aerial photography from 1930, 1940,
1951, 1962, 1971, 1977, 1979, and 2002.

r. (34) 1929 De. River Power Co. license - No structures appear in 1940 aerial
photography. Three concrete ice breakers appear In 1951, 1977, 1979 aerial

photography.

5. (36) 1935 Strickler - No structures show on 1940, 1946, 1962, 1977 aerial
photography.

t. (37) 1943 DuPont - A dock is visible on 1962, 1971, 1977, 1979, and 2002 aerial
photography.

. (39) 1960 DuPont - No structures show on 1940, 1951 aerial photography. A pier is
shown on 1977 and 1979 aerial photography.

v. (40) 1967 DuPont - No structures shown in 1940, 1951 aerial photography. A large
wharf is seen mext to the pier referenced in (39), in 1977 and 1979 aerial photography.
w. (42) 1999 Bergmann - No structures show in 1940, 1951, 1962, 1977, 1979 aerial
photography. A structure is shown in 2000 and 2002 aerial photography.

x. (43) 2000 Tp. of Pennsville - No structures show in 1930, 1951, 1977, 2002 aerial
photography.
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35. Admit that, with respect to the 41 riparian grants described in paragraph 8(1)-(44) ofthe
Castagna Affidavit, there are only six wharves, piers, or like structures standing today that cross the

boundary line into Delaware, specifically:

a. Fort Mott State Park (see Castagna Aff. §8(44))
b. Keystone Urban Renewal Limited Partnership (see Castagna Aff. §8(41))

c. Conectiv Energy (grant to the former Franklin Real Estate Company for the Deep Water

Power Plant (see Castagna Aff. §8(27))

d. Delaware & New Jersey Ferry Company (Originaily granted to William D. Acton and the

Fogg and Hires Company under two separate grants) (see Castagna Aff. §8(20, 22))
e. E.I. DuPont de Nemours & Co. (see Castagna Aff. J8(15))

f. PennsGrove Pier (Fenwick Commons, LLC, was awarded a grant in 2004 to refurbish this
currcﬁtly dilapidated pier) (see Castagna Aff. 18(2, 12))

Denied, based on the facts stated in response to Request 34, above.
36. Admit that, of the six wharves or like structures standing today described in the previous

request, Delaware hag issued permits for four of thetn, specifically:
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a. Forl Mott State Park (see Castagna Aff. §8(44))

b. Keystone Urban Renewal Limited Partnership (see Castagna Aff. §8(41))

c. E.I. DuPont de Nemours & Co. (see Castagna Aff 8(15))

d. Fenwick Commons (formerly PennsGrove Pier) (see Castagna Aff. 18(2, 12))

New Jersey objects to this Request to the extent that it implies there are only six
wharves or like structures extending from the New Jersey shoreline into the Delaware River
beyond the low water line, within the Twelve Mile Circle, and because “like structures” is not
defined and the Request is vague. Without waiver of this objection, the Request is partially
denied, insofar as the DuPont and Fenwick Commons Delaware leases were received from
Delaware under protest, and based on the facts stated in response to Request 34, above, and

is otherwise partially admitted.

37. Admit that the wharf situated on the land subject to the grant by New Jersey to the
Delaware & New Jersey Ferry Company (eriginally granted to William D. Acton and the Fogg and
Hires Company under two scparate grants (see Castagna Aff. 48(20, 22)) is dilapidated and unused.

New Jersey objects to this Request as vague and because the term “dilapidated™ is not
defined. Thus the Reqguest calls for a subjective judgment, not confirmation or denial of an
issue of fact. Withontwaiver of this objection, New Jersey partially admits this request insofar
as the pier at the end of the granted area currently aﬁpears to be dilapidated. New Jersey
denies the Request in paﬁ because it does not have knowledge or information about whether

the wharf is nunused.
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38. Admit that the wharf situated on the land subject to the grant by New Jersey to Conectiv
Energy (originally granted to the former Franklin Real Estate Company for the Deep Water Power
Plant (see Castagna Aff{8(27)) extends less than 100 feet into Delaware beyond the low-water mark
on the New Jersey shore.}

New Jersey admits this Request to the extent that the wharfor dock appears to extend

roughly 100 feet waterward of the bulkhead.

39. Admit that, since the 1935 decree in New Jersey v. Delaware II, New Jersey has issued
only nine riparian grants within the twelve-mile circle (see Castagna AfT. 8(36)-(44)).

New Jersey objects to this Request becanse it includes the term “only” and thus calls
for a subjective judgment rather than a confirmation or denial of fact. Without waiver of this
objection, the Request is denied to the extent that itimplies that New Jersey’s rights are limited
by the number of grants issued; the State has always had the right to approve grants for
structures anywhere along the entire Twelve Mile Circle shoreline, and has consistently

asserted that right. Without waiver of these objections, the Reguest is otherwise admitted.

40. Admit that, since Delaware enacted its first subaqueous lands statute in 1961, New Jersey

bas issued only five riparian grants within the twelve-mile circle (see Castagna Aff. §8(40)-(44)).

See, e.g.,
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New Jersey objects to this Request because it includes the term “only” and thus calls
for a subjective judgment rather than a confirmation or denial of fact. Without waiver of this
objection, the Request is denied to the extent that itimplies that New Jersey’s rights are limited
by the number of grants issued; the State has always had the right to approﬂrc grants for
structures amnywhere along the entire Twelve Mile Circle shoreline, and has consistently
asserted that right. Without waiver of these objections, the Request is otherwise admitted.

41. Admit that, since Delaware enacted its Coastal Zone Management Act in 1971, New
Jersey has issued only four riparian grants within the twelve-mile circle (see Castagna Aff
18(41)-(44)).

New Jersey objects to this Request becanse it includes the term “only” and thus calls
for a subjective judgment rather than a confirmation or denial of fact. Without waiver of this
objection, the Request is denied to the extent that it implies that New Jersey’s rights are limited
by the number of grants issued; the State has always had the right to approve grants for
structures anywhere along the entire Twelve Mile Circle shoreline, and has consistently

asserted that right. Without waiver of these objections, the Request is otherwise admitted,

42. Admit that, since Delaware enacted its Coastal Zone Management Act in 1971, the four
riparian grants issued by New Jersey were for projects that did not violate Delaware's Coastal Zone
Management Act.

New Jersey objects to this Request because it calls for legal conclusions and responding
to the Request would require New Jersey to engage in legal analyses of Delaware law and in

a substantive review of the submitted applications for riparian grants, rather than to confirm
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or deny an issue of fact. Further, New Jersey is unable to admit or deny the Request, based

on insufficient knowledge.

43. With respect to the “riparian rights of property owners in New Jersey in 1905, or shortly
thereaﬂer,- rights which continue to be in effect to the present day” (Castagna Aff. 95), admit that
such “riparian rights of property owners” did not include a riparian right fo operate a casino on a
wharf, pier, or like structure.

New Jersey objects to this Request because it calls for a legal conclusion rather than a
confirmation or denial of an issue of fact. In addition, the Request calls for speculation and
is mot relevant to the issues surrounding the Compact of 1905 as set forth by the Special
Master, since it is related to potential future projects, which have been determined to be
irrelevant to interpreting the Compact. Further, riparian rights do not by themselves exclude
any business. Rather, restrictions may exist by virtue of other federal, State ang Jocal lavys.
Casino-related [acilities exist on piers in Atlantic City, New Jersey since gambling was
approved in Atlantic City, and similarly exist elsewhere on and tied up to piers in other States.
Without waiver of these objections, the Request is partially admitted insofar as the Castagna
affidavit does not specifically identify the right to operate a casino on a wharf, pier or a like
structure, but is otherwise denied in part, inspfar as riparian rights do not exclude a right to

operate any business.

44. With respect to the “riparian rights of property owners in New Jersey in 1905, or shortly

thereafter, rights which continue to be in effect to the present day” (Castagna Aff. §5), admit that
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such “riparian rights of property owners” did not include 2 riparian right to operate or manage a
condominium on a wharf, pier, or like structure.

New Jersey objects to this Request because it calls for a legal conclusion rather than a
confirmation or denial of an issue of fact. In addition, the Request calls for speculation and
is 1.10t relevant to the issues surrounding the Compact of 1905 as set forth by the Special
Master, since it is related to potential future projects, which have been determined to be
irrelevant to interpreting the Compact. Further, riparian rights do not by themselves exclude
rights to operate or manage a condominium, on a wharf pier or other structure. Rather,
restrictions may exist pursuant to other federal, State or local laws. Condominiums do exist
in New Jersey on piers where permitted, and similarly exist in other States. Without waiver
of these objections, the request is partially admitted insofar as the Castagna affidavit does not
specifically identify the right to operate or manage a condominium on a wharf, pier or like
structure, but is otherwise denied in part, insofar as riparian rights do not exclude a right to

operate any business.

45. With respect to the “riparian rights of property owners in New Jersey in 1905, or shortly
thereafter, rights which continue to be in effect to the present day” (Castagna AfY. 15), admit that
such “riparian rights of property owners” did not include a riparian right to operate a mining
operation on a wharf, pier, or like structure.

New Jersey objects to this Requestbecause it calls for a legal conclusion rather than for
confirmation or denial of an issue of fact. In addition, the Request calls for speculation and

is not relevant to the issues surrounding the Compact of 1905 as sct forth by the Special
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Master, since it is related to potential future projects, which have been determined to be
irrelevant to interpreting the Compact. Further, riparian rights do not by themselves exclude
a right to operate any business. Rather, restrictions may exist by virtue of federal, State or
local laws. Withont waiver of these objections, the Request is admitted in part, insofar as the
Castagna affidavit does not specifically identify tlie right to operate a mining operation on a
wharf, pier, or like stracture, but is otherwise partially denied insofar as riparian rights do

not exclude a right to operate any business.

46. With respect to the “niparian rights of property owners in New Jersey in 1905, or shortly
thereafter, rights which continue to be in effect to the present day” (Castagna Aff. 45), admit that
such “riparian rights of property owners” did not include a tiparian right to operate a heliport or
airport on a wharf, pier, or like structure..

New Jersey objects to this Request because it calls for a legal conclusion rather than for
confirmation or denial of an issue of fact. In addition, the Request calls for speculation and
is not relevant to the issues surrounding the Compact of 1905 as set forth by the Special
Master, since jt is related to potential future projects, which have been determined to be
irrelevant to interpreting the Compact. Further, riparian rights do not by themselves exclude
a right to o-perate any business. Rather, restrictions may exist by virtue of federal, State or
local laws. Without waiver of these objections, the Request is partially admitted insofar as the
Castagna affidavit does not specifically identify the right to operate a heliport or airport on
a wharf, pier, or like structure, but is otherwise denied in part insofar as riparian rights do not
exclude a right to operate any business.
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47. With respect to the “riparian rights of property owners in New Jersey in 1905, or shortly
thereafter, rights which continue to be in effect to the present day” (Castagna Aff. 15), admit that
such “riparian rights of property owners” did not include a riparian right to operate a restaurant on
a wharf, pier, or like structure.

New Jersey objects to this Request because it calls for a legal conclusion rather than for
confirmation or denial of an issne of fact. In addition, the Request calls for speculation and
is not relevant to the issues surrounding the Compact of 1905 as set forth by the Special
Master, since it is related to potential future projects, which have been determined to be
irrelevant to interpreting the Compact, Further, riparian rights do not by themselves exclude
a right to operate any business. Those restrictions exist by virtue of federal, State or local
Iaws. Without waiver of these objections, the Request is partially admitted to the extent that
the Castagna affidavit does not specifically include the right to operate a restaurant on a pier,
wharf, or like structure, and partially denied insofar as riparian rights do not exclade aright

to operate any business.

48. Withrespect to the “riparian rights of property owners in New Jersey in 1905, or shortly
thereafter, rights which continue fo be in effect to the present day” (Castagna Aff. 45),
admit that such “riparian rights of property owners” did not include a riparian right to operate a bar
or night-club on a wharf, pier, or like structure.

New Jersey objccts to this Request because it calls for 2 legal conclusion rather than for
confirmation or denial of an issue of fact. In addition, the Request calls for speculation and

is not relevant to the issues surrounding the Compact of 1905 as set forth by the Special
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Master, since it is related to potential future projects, which have been determined to be
irrelevant to interpreting the Compact, Further, riparian rights do not by themselves exclude
a right to operate any business. Those restrictions exist by virtue of federal, State or Jocal
laws. Without waiver of these objections, the Request is partially admitted to the extent that
the Castagna affidavit does not specifically Include the right to operate a bar or night club on
a wharf, pier, or like structure, and denied in part insofar as riparian rights do not exclude a

right to operate any business.

49. Admit that, under New Jersey’s interpretation of the 1905 Compact, Delaware received
no specific benefit in exchange for giving New Jersey riparian jurisdiction over Delaware’s
submerged lands on the eastern half of the Delaware River.

New Jersey objects to this Request, because it states that New Jersey was given riparian
jurisdiction over *“Delaware’s submerged lands.” As of 1905, the boundary was not
established, and thus neither State had an established right of jurisdiction or an established
ownership of the submerged lands in question. Without waiver of this objection, New Jersey
denies the Request. The Compact of 1905 benefitted both states by ending years of litigation

and resolving certain jurisdictional and other issues.

50. Admit that the drafters of the 1905 Compact were familiar with the Compact of 1834
between New Jersey and New York.
New Jersey denies this Request. There is no evidence in the record provided by either

New Jersey or Delaware to support a claim that the drafters of the Compact of 1905 knew of
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the content of the Compact of 1834 or utilized or relied upon it in 2ny manner in drafting the

1905 Compact.

51. Admit that New Jersey has not issued all of the necessary permits for the Crown Landing

facility either to begin construction or to operate.

Adumitted, but not relevant to this litigation.

52. Admit that, before New Jersey filed this litigation in July 2006, New Jersey’s Office of
Dredging and Sediment Technology advised BP on February 4, 2005, that “‘activities taking place
from the mean low water line ... outshore are located in the State of Delaware and therefore are
subject to Delaware Coastal Zone Management Regulations.” Letter from David Q. Risilia, ODST,
1o David Blaha, Environmental Resources Management (Feb. 4, 2005)(Del. App. 85).

Admitted in part, insofar as the letter of February 4, 2005 contains the 'statement
quoted. Denied in part, insofar as the quoted statement was corrected in a May 24, 2005 Jetter,
which letter also was sent from the Office of Dredging and Sediment Technology to BP, before

New Jersey filed this litigation.

53. Admit that no permit for discharge into the Delaware River within the twelve-mile circle
may be issued under EPA regulations by New Jersey when the imposition of penmit conditions for
the discharge cannot ensure compliance with the applicable water qualityrequirements of all affected

states.
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New Jersey objects to this Request because it calls for a legal conclusion and for
speculation, and is irrelevant. The Request does not relate to any of the issnes identified by
the Special Master and is not relevant to determining the parties’ rights under the Compact
of 1905 or to interpreting that Compact. Rather, the Request relates to a hypothetical project
that may be proposed within the Twelve-Mile Cirele in the future. Without waiving this
objection, New Jersey denies this statement, to the extent that it deviates from the provisions
set forth in the applicable regulations, 40 C.F.R. 122.4(c) and 40 C.F.R. 123.44(c)2 and in the

applicable federal law, Section 402(b)(5) of the Clean Water Act (33 U.S.C. 1342(b)(5).

54. Admit that, within the twelve-mile circle, New Jersey has no riparian jurisdiction over
ships or boats in Delaware territory in the Delaware River.

New Jersey objects to and cannot admit or deny this Request becanse Delaware has not
defined the term “riparian jurisdiction” as used in this request and the Request calls for a legal
conclusion, not confirmation or denial of a fact. Without waiver of this objection, New Jersey
asserts that it has authority to enforce federal law relating to vessels traveling on any portion
the Delaware River, including the Twelve Mile Circle; to enforce New Jersey criminal Jaw on
any portion the Delaware River, including the Twelve Mile Circle; and to take such action as
mecessary to prevent imminent loss of life or bodily harm on any portion the Delaware River,
including within the Twelve Mile Circle; and has jurisdiction over boats fastened to a dock or

pier extending from the New Jersey shoreline into the Delaware River,
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55. Admit that, within the twelve-mile circle, New Jersey has no riparian jurisdiction over
ships or boats in Delaware territory in the Detaware River that are not fastened to a wharf emanating
from New Jersey.

New.Jersey objects to and cannot admit or deny this Request for Admission, because
Delaware has not defined the term “riparian jurisdiction” as used in this request and because
it calls for a legal conclusion. Without waiver of this objection, New Jersey asserts that it has
authority to enforce federal law relating to ships or boats traveling on any portion the
Delaware River, including the Twelve Mile Circle; that it has authority to enforce New Jersey
criminal law on any ship or boat in any portion the Delaware River, including the Twelve Mile
Circle; and that it may take action with respect to any ship or boat or ocenpant therein on any
portion the Delaware River, including the Twelve Mile Circle, as necessary to prevent

imminent loss of life or bedily injury.

56. Admit that New Jersey may not under EPA regulations issue a permit for discharge into
the Delaware River within the twelve-mile circle unless Delaware water quality requirements are
satisfied or Delaware agrees to waive those requirements.

New Jersey objects to this Request because it calls for a legal conclasion and for
speculation, and is irrelevant. The Request is not related to any of the issues identified by the
Special Master, and is not relevant to determining the parties’ rights under the Compact of
1905 or the meaning of the Compact; rather, the Reguest relates to a bypothetical project that
may be presented within the Twelve-Mile Circle in the futnre. Without waiver of this

objection, New Jersey denies this Request for Admission to the extent that it deviates from the
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provisions of the applicable federal regulations, 40 C.F.R. 122.4(c) and 40 C.F.R. 123.44(c)(2),
and from the provisions of the applicable federal statute, Section 402(b)(5) of the Clean Water

Act.

57. Admit that Delaware is a participating and voting member of the Delaware River Basin
Commission (“DRBC”™).

Admitted,

58. Admit that New Jersey is a participating and voling member of the DRBC.

Admitted.

59. Admit that all discharges into the Delaware River within the twelve-mile circle must
receive anthorization (also known as a “docket™) from the DRBC.

Admitted in part, insofar as this Request for Admission refers to new discharges;
denied in part, insofar as the Request refers to applications to renew discharges or to

discharges from sources or entities that are not subject to DRBC jurisdiction.

60. Admit that all water withdrawals by New Jersey from the Delaware River within the
twelve-mile circle must receive authorization (also known as a “docket”) from the DRBC.

Partially denied, insofar as DRBC’s jurisdiction with respect to water withdrawals
from the Delaware River by New Jersey is limited to withdrawals of 100,000 gallons or more

per day. New Jerscy partially admits the Request insofar as withdrawals of 100,000 gallons
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or more a day must receive DRBC authorization, in addition to authorization from New

Jersey.

61. Admit that Delaware has regulated every pier and/or wharf specifically identified in the
Affidavit of Kevin Broderick, dated June 16, 2005 (N.J. App. 66a-72a).

Admitted in part, as to the Keystone Cogeneration pier and the Fort Mott picr. Denied
in part, as t;;the DuPont pier existing in 1982, because the documents in the possession of New
Jersey, including those produced by Delaware and by DuPont de Nemours to Delaware and
New Jersey, do not ¢vidence any regulation by Delaware of the DuPont pier that existed in
1982.

62. Admit that New J erse)f's Coastal Zone Management Prograim and Final Environmental
Impact Statement, page 20, dated August 1980, requires that any New Jersey project extending
beyond mean low waler in the Delaware River within the twelve-mile circle must obtain coastal zone
approvals from both New Jersey and Delaware.

New Jersey objects to this Request because it calls for a legal conclusion. Without
waiving this objection, New Jersey partially admits this Request for Admission, insofar as the
New Jersey Coastal Zone Management Program and Final Environmental Impact Statement,
dated August 1980, states that the Delaware-New Jersey boundary in most of Salem County,
New Jersey is lbe; mean fow water line, and states that “The New Jersey and Delaware Coastal
Zone Management agencies have discussed this issue and have concluded that any New Jersey
project extending beyond mean low water must obtain coastal permits from both states.” New

Jersey partiaily denies this Request For Admission insofar as the Request states that the
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referenced document “requires” approvals from both Delaware and New Jersey for any New
Jersey profect extending beyond mean low water into Delaware. This alleged “requirement”
is not contained within any enforceable New Jersey statute, regulation, rule, or Executive
Order, and the federal Coastal Zone Management Act docs not modify or supersede amy

interstate compact. 16 U.S.C. §1456(e)(1).

63. édmxt that New Jersey has not amended jts Coastal Zone Management Program and Final
Environmental Impact Statement, page 20, dated August 1980, to remove the requirement that any
New Jersey project extending beyond mean low water in the Delaware River within the twelve-mile
circle must obtain coastal zone approvals from both New Jersey and Delaware.

New Jersey objects to this Request for Admission because it calls for a !ega] conclusion
and because it incorrectly states that the referenced document contains a “requirement” for
approvals from both states for any New Jersey project extending beyond mean low water in
the Delaware River within the Twelve-Mile Circle. Withont waiving this objection, New Jersey
partially admits the Request, to the extent that the referenced document has not been amended
to remove or revise the statcment quoted in New Jersey’s response to Request for Admission
62, above, and partially denies the Request, because the quoted statement does not contain or

impose a “requirement” for approvals from both states, for the reasons stated in response to

Request for Admission 62, above,

64. Admit that Delaware provides emergency fire response services on the eastern halfof the
Delaware River within the twelve-mile circle.
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New Jersey objects to this Request for Admission because the term “emergency” is not
defined, nor is the Request specific to any particular period of time. Thus, the Request calls
for speculation. Notwithstanding this objection, New Jersey partially admits the Request to the
extent that Delaware is authorized to provide fire response service to vessels traveling on water
within the Twelve Mile Circle beyond the low water line, and to assist the US Coast Guard in
emergency response pursuant to operations plans approved by the US Coast Guard, but denies
the Request in part, to the extent that it calls for the conclusion that Delaware provides, or is
authorized to provide, fire response services for any dock or pier on or extending from the
New Jersey shoreline of the Delaware River, or to any hoat docked thereto. In addition, the
Request is denied to the extent it implies that New Jersey is not authorized to assist in

emergency response or in the event of exigent circumstances.

65. Admit that Delaware provides emergency medical services on the eastern half of the
Delaware River within the twelve-mile circle.

New Jersey ohjects to this Request for Admission because the term “emergency” is not
defined, nor is the Request specific to any particular period of time. Thus, the Request calls
for speculation. Notwithstanding this objection, New Jersey admits the Request in part, and
denjes the Request in part. New Jersey admits the Request to the extent that both Delaware
and New Jersey are authorized to provide emergency medical service to vessels traveling on '
water within the Twelve Mile Circle beyond the low water line, and to assist the US Coast
Guard in emergency response pursuant to operations plans approved by the US Coast Guard,

but denies that Delaware provides, or is anthorized to provide, emergency medical services for
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incidents on any dock or pier on or extending from the New Jersey shoreline of the Delaware

River, or to any boat docked thereto.

66. Admit that Delaware provides police services on the eastern half of the Delaware River
within the twelve-mile circle.

New Jersey objects to this Request for Admission because the term “police services” is
not defined, nor is the Request specific to any particular point in time. Thus, the Request calls
for speculation. Notwithstanding this objection, New Jersey admits the Request in part to the
extent that Delaware has authority to enforce federal law relating to ships or boats traveling
on any portion the Delaware River, including on water within the Twelve Mile Circle; admits
the Request in part to the extent that Delaware may enforce its laws and is authorized to
provide police service concerning any incident occurring on water within the eastern half of
the Delaware River within the Twelve Mile Circle up to the mean low water line on the New
Jersey side of the River; and del;ies the Request in part, to the extent that New Jersey denies
that Delaware provides, or is authorized to provide, “police services” for incidents on any
dock or pier on or extending from the New Jerscy shoreline of the Delaware River, or to any

boat docked thereto.

67. Admit that Delaware police investigate crimes that occur on the eastern half of the
Delaware River within the twelve-mile circle.
New Jersey admits the Request in part, insofar as Delaware has authority to investigate

violations of federal law relating to ships or boats traveling on any portion the Delaware River,

34

4180



including the Twelve Mile Circle, and insofar as Delaware may investigate violations of
Delaware law concerning any incident occorring on water within the eastern half of the
Delaware River within the Twelve Mile Circle up to the mean low water line on the New
Jersey side of the Twelve Mile Circle; and denies the Request in part, to the extent that it calls
for the conclusion that Delaware investigates or is authorized to investigate crimes occurring
on any dock or pier on or extending from the New Jersey shoreline of the Delaware River, or

upon any boat docked thereto.

68. Admit that New Jersey routes police, fire, and rescue calls to Delaware for events on the
eastern half of the Delaware River within the twelve-mile circle.

New Jersey partially denies the Request, to the extent that it states that New Jersey
routes calls for police, fire or medical assistance to Delaware if those calls concern. an event on
a dock or a pier on or extending from the New Jersey shoreline of the Delaware River, or upon
any boat docked thercto. New Jersey admits the Request in part to the extent that when New
Jersey receives calls for police, fire or medical assistance for events on a boat or in the water
within the eastern half of the Delaware River within the Twelve Mile Circle and beyond the
low water line on the New Jersey side of the River, it relays those calls for assistance to
Delaware, and that it responds to the eventif Delaware advises that New Jerscy should handle

the matter or in the event of exigent circumstances,
69. Admit that New Jersey routes 911 calls for police, fire, and rescue for events on the

eastern half of the Delaware River within the twelve-mile circle to Delaware's 911 call centers.
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New Jersey admits that 911 ealls for police, fire, and rescue made on cellular telephones
are directed to the nearest cellular tower, regardless of the state in which the tower is located.
New Jersey denies that it routes any 911 call it receives for police, fire or medical assistamfe
to Delaware if the call concerns an event on a dock or 2 pier on or extending from the New
Jersey shoreline of the Delaware River, or upon any boat docked thereto. New Jersey admits
that when it receives a cellular telephone 911 call for police, fire or medical assistance for any
event ont 2 boat or in the water in the eastern half of the Delaware River within the Twelve
Mile Circle it conveys the request for assistance to both Nevw Jersey and Delaware Emergency
Response Coordinators for the areas closest to the event, since it is often unclear whether the

emergency is within the Twelve Mile Circle or above or below mean low water,

70. Admit that Delaware law enforcement agencies investigate drownings that occur on the
eastern half of the Delaware River within the twelve-mile circle.

New Jersey admits that Delaware is anthorized to investigate boat accidents and
drownings in the water beyond the mean low water line on the eastern half of the Delaware
River, within the Twelve Mile circle, and to take possession of corpses found there, and to

investigate the circumstances leading to death,
71. Admit that the Claymont Fire Company in Delaware is primarily responsible for fire
and/or emergency responses for any event that might occur on or connected with the pier associated

with BP's proposed LNG facility.
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New Jersey objects to this Reguest because it calls for a legal conclusion rather than for
confirmation or denial of an issue of fact. In addition, the Request calls for speculation and
is not relevant to the issues surrounding the Compact of 1905 as set forth by the Special
Master, since it is related to potential future projects, which have been. determined to be
irrelevant to interpreting the Compact. Without waiver of these objections, the Request is

denied.

72. Admit that Delaware enforces its boating laws on the eastern half of the Delaware River
within the twelve-mile circle,

Admitted that Delaware enforces Delaware boating laws in Delaware territory;
however, the Request is denied to the extent that it calls for the conclusion that Delaware
enforces its boating laws with respect to boats fastened to docks or piers on or extending from

the New Jersey shoreline of the Delaware River.

73, Admit that the eastern half of the Delaware River within the twelve-mile circle is not
imncluded in any New Jersey fire district.

New Jersey objects to this Request because the term “fire district™ is not defined and
therefore the Request is vague. Without waiver of this objection, the Request is denied. New
Jersey asserts that it pn‘)vides fire fighting service to all docks or piers on or extending from

the New Jersey shoreline of the Delaware River as well as to any vessel docked thereto.
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74. Admit that the eastern half of the Delaware River within the twelve-mile circle is not
included in any New Jersey police district.

New Jersey objects to this Request because “police district” is not defined, and
therefore the Request is vague. New Jersey denies the Request insofar as it refers to police

response to incidents on a dock, pier or other structure on or extending from the New Jersey

shoreline, or to an incidcnt on a boat fastened thereto,

75. Admit that the eastern balf of the Delaware River within the twelve-mile circle is not
included in any New Jersey emergency response district.

New Jersey objects to and denies this Request becat;se the term “emergency response”
and “district” are not defined and may vary depending upon federal law, the nature of the
“emergency,” and any operations plan in place that apportions responsibility between federal
and state first responders, New Jersey asserts that it responds to emergencies occurring on
any dock or pier on the eastern half of the Delaware River, including the Twelve Mile Circle,
and to any emergency occemring ou a boat fastened thereto, unless modified by written federal

directive.

76. Admit that New Jersey does not have any police, fire or rescue boats specifically assigned
to patrol or respond to events on the eastern half of the Delaware River within the twelve-mile circle.
Denied in part. New Jersey asserts that it has police boats assigned to patrol the
Delaware River, inclnding the Twelve Mile Circle, but admits that the boats are not

specifically assigned to the area within the Twelve Mile Circle.
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77. Admit that, when New Jersey provides emergency and police responders on the eastern
halfof the Delaware River within the twelve-mile circle, New Jersey responders are acting under the
command of Delaware officials.

New Jersey objects to and cannot admit or deny this Request for Admission because

itcalls for alegal conclusion that depends entirely wpon the circumstances of the specific event.

78. Admit that Delaware hunting and fisbing laws govern all hunting and fishing activities
on the eastern half of the Delaware River within the twelve-mile circle.

Denied in part and admitted in part. The Request is denied in part, insofar as hunting
for migratory birds including waterfowl, woodcock, mourning doves, rails and gallinules must
comply with the Federal Migratory Bird Treaty and rules of the Migratory Bird Harvest
Information Program as specified in 50 C.F.R. Part 20.20. Both New Jersey and Delaware may
enforce federal law relating to hunting in the water within the Twelve Mile Circle, including
discharge of firearms, take limits, and season limits, The Request is admitted in part, insofar
as it refers to fishing activities within Delaware’s boundary that are subject to Delaware law

_rather than to federal law.

79. Admit that Delaware Jaw enforcement agencies are responsible for the enforcement of
all Delaware bunting and fishing laws on the eastern half of the Delaware River within the

twelve-mile circle.
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New Jersey admits that Delaware is responsible for enforcing Delaware hunting and
fishing Jaw in Delaware territory, subject to the limitations stated in response to Request for
Admission 78, above. Hunting for migratory birds inclnding waterfow), woodcock, mourning
doves, rails and gallinnles must comply with the Federal Migratory Bird Treaty and rules of
the Migratory Bird Harvest Information i’rogram as specified in 50 C.F.R. Part 20.20. Both
New Jersey and Delaware may enforce federal law relating to hunting in the water within the

Twelve Mile Circle, including discharge of firearms, take limits, and season limits,

ANNE MILGRAM
Acting Attomey General of New Jersey

By: ‘7{4 A AU 21 A
Rachel Horowitz J
Deputy Attorney General

Dated: September 8, 2006
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SuPErR!'OR COURT

QF THE

STATE OF DELAWARE

Claud L. Tease Court House
Judge Geoxrgetown, DE 19947

May 2, 1984

Michael J. Malkiewicz, Esqg.
P. ©. Box 1901
Dover, DE 19903

F. Michael Parkowski, Esq ATTORNEY GENERALS OFFiCS
Parkowski, Noble & Guerke DOVER. DELAWARE

P. O. Box 308
pover, DE 19%01 D
: MAY T 1084
Bonnie M. Benson, Esq.
Parkowski, Noble & Guerke
P. O. Box 308
Paver, DE 19901

RE: State v. Mick, Parsons, Crow and Willey
83-05-0092-93, 0094-95, 0081-0091
0071-0080, 1080, 2080, 3080, 1091,
2081, 3091

Gentlemen and Madam:

The parties do not dispute the fact that in 1905 Delaware
and New Jersey entered into an interstate compact relating to
disputes over territory, jurisdiction, and the taking and catching
of fish in the Delaware River and Bay.

The compact authorized the passage of uniform laws by the
states but did not require them to be passed.

In 1907, contrary to the position taken by defendants,
the states did not enact uniform laws pursuant to the compact
and this lack of uniformity is obvious from an examination of
the pertinent provisions of the 1907 legislation.

. Consequently, the various laws regulating the taking of
fish, enacted by the Delaware General Assembly between 1907 and
today, are valid and enforceable.

DE27818
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Page 2 Michael J. Malkiewicz, Esqg. May 2, 1984
F. Michael Parkowski, Esqg.
Beonnie M. Benson, Esq.

Aside from the obwvious substantive differences in the
content of the 1907 Delaware and New Jersey statutes, historians,
individuals, organizations and legal advisors have consistently

agreed over the years that the 1907 laws were not uniform in
many important respects.

"Since the provisions of Article IV of the compact,
authorizing the states to pass uniform laws, were never put
into effect, the states have been free to enact their own
legislation regulating the f£ishing in the bay and ocean.

An excellent in=-depth review of this question is found

in the State's answering brief filed on September 7, 1983, pp.
16-35.

Jefendant's argumenc relating to the 1915 Delaware Code
"revisions" is without merit because the changes were simply
proposed, and New Jersey had then, and has since had, its own

statutes dealing with the taking of fish, different in substance
from Delaware's.

Because no uniform laws ever existed in 1907, nor since,

the Delaware General Assembly has never been bound by any of the
provisions of the compact.

> * * * * *

De:fendants challenge the partinsct statutes on the ground
of vagueness and the consequent failure to give notice as to what
type of conduct is prohibited. Such challenges must be examined
in the light of the facts of the at hand. U.S.

, 419 U.S. 544 (1975); Del. Supr.,

i 65 (1980). (There are nt rights
raised by defendants.)

It is abundantly clear from the facts of record in these
cases that defendants knew what type of conduct would be con--
sidered unlawful under 7 Del. C. §910 and 936.

* * ¥ * * *

I find no inconsistencies in Chapter 9 of 7 Del. C.
sufficient to support a constitutional attack on any of the

sections of that chapter. When read and analyzed together
tley are reasonably clear and consistent.
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Page 3 Michael J. Malkiewicz, Esqg.  May 2, 1984
F. Michael Parkowski, Esq.
Bonnie M. Benson, Esg.

A comprehensive resources management plan, whether put into
effect by statute or regulation enacted pursuant to statute, is
necessarily suspect and subject by its very nature to arguments
relating to vagueness and inconsistency; but the administrators
and the courts must be slow to throw them aside because of the
importance of resources management to society, absent a clear
showing of inconsistency.

* * * * %

The question raised by the parties regarding the duty of
the Delaware General Assembly to modernize the fin fishing laws
has been recently mooted. The duty of the courts, in most cases,
is to interpret the law without regard to whether it compoxts
with good public policy. &And if a statute is antiquaced or may
produce a hardship to a special class of persons or may lead to

an unwise result, it is for the legislative branch of government
to act, not the judicial branch. '

* * * * *

Defendants’ non-enforcement argument has previously been
disposed of by the Delaware Court of Chancery in Delaware Watermen's

Assoc. v. DNREC, et al., C.A. 789 (1983), Kent County, Brown,
Chancellor.

For the reasons set out herein the defendants' motions to
dismiss must be, and they are hereby, denied.

Sincerely yours,

.ézgzzaﬂéfﬂ</, D™ e

Claud L. Tease

CLT:11f
cc: Prothonotary
Case Scheduling Qffice
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Mr, Barry Huatsingsr

& ny
2
H 9

Oear Mr. Huntsinger:

This is to intorm you of my status decisi
Co + for a pier wi
De: 85 a tankaer

a Liquifipd naturai gas términgl near

The status of tha piar faciiity for this £

is that it is an oftshora bulk proguct transier ited”
in the Delaware coastal zone by the terms of ‘Sa
e { prer 70, Title 7,
is 4 -Such & use, This

General Stabler anc my sxamination of the

your fettar of fDecember 2%, 374,

1t you wishh To tiis a0 24 drom this decision it sh
fourteen (14} days p¥ you~ ressip¥ of This nobics: on.
vided hergin. Jtems A, 5, ang £ :on the appeal §

as woll as the d ctf tne appaal applic ion, At
oppeal fee required. nhe a  al showld pe sent to
industriaj Control Board at The address shown on the

I+ you have any questions . please contact me.

for

DR4/daf

En‘cibsure
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W LATRD STABLER, SR
ATTORMEY UEZNERAL

State of

Dear Dave:

STAaTE OF DELAWARE

DEPARTMENT OF JUSTICE
Wilmington, Delaware
January 20, 1972

i , Director

19901

Re: Coastal Zone Act ~ Bulk

1t is my that the El1 Paso Eastérn

not fit within the industrial or

exception.

meaning of

that such

The Dela coures uni

the act as a whole. The facts
El Paso Eastern pany ind e

permits to

rev sed.

In: other

4202
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1f you should wish to

me nec s y.

Att ey
WLSIr:ls

DE08400
4203



COASTAL ZONE ACT ADMINISTRATION
_ JUNE 2,8,‘9'“ - JUNE 30,1877 '

'I'!

 STATE COASTAL ZONE INDUSTRIAL CONTROL BOARD

, - 'AND
OFFICE OF MANAGEMENT BUDGET AND PLANNING

FORMERLY DELAWARE STATE
PLANNING OFFICE

NOVEMBER , 1977

DE08401
4204



" in a letter to the State Planner, December 21, 1971, the vice-

president.of the E1 Pa  as any descr dap

liquified natural gas ) in New Je vy opp ¢ nt
involving a pier exten i are water eyond 1 ter

on the New Jersey side of the Delawa R r. e i

importat of North African 1iquifi n ra [ er e

and rega fication at this terminal an hi t A stomers
in the N heast. The letter sugges d t ) nn ne

. the project in the context of the Coastal Zone Act.

Prior to his status decision, the State Planner sought the Attorney
General's legal advice on this project. On January 20, 1972, the Attorney

General advised that.the pier would { oh d) o
. pro  t tr r ¢ ity at. s t t fr n
‘by  son e a efi on f) f aw- p
pie ord g ¢ iti eu ol y- sing
or ufac g e { end )

On February 23, 1972, the State Planner informed the vice-president

‘of E1 Paso Eastern Compnay that ths pier for the LNG terminal would be

a prohibited. off=shore bulk proauct transfer facility. On March .3, 1972,

the vice-pres ent 1i that E1 Paso had abandoned the project.
af rior tot Sta Pl ner's decision and requested a with-
dra e status cisi sa ng that he had merely sought information

advice on the status of the.project. The State Planner refused to with-
draw his status decision on March 17, 1972. o a al was filed, and
since the project had apparently previosuly en pped by the Com-
pany, no appeal could logically have beeri e cte

Project Number 6 - Sun 01in Chemical Company

. This project consis of construction of a Stretford Sulfur Recovery
Unit at-the Sun 01in Che al Plant in Claymont. This unit would ve
hydrogen-sulfied from a by-product stream and convert it to elemen

sulfur thus removing .sulfur dioxide as an emission to the atmosphere.

Sun 01in was under orders by the Department of Natural Resources and
Environmental Control to remove sulfur dioxide emissions .in order to

meet State air quality requirements by January 1973.

The status decision request was received on January 26, 1972, and the
decision was made on March 9, 1972; the decision was that as expansion or

extension of a non-conforming use, this p ct did uire a coastal
zone permit because it had no significan fect on n se area, plant
production, or (negative) environmental ct. Th no appeal.
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